IT-TLETTAX-IL LEĠIŻLATURA

P.L. 5944

Dokument imqiegħed fuq il-Mejda tal-Kamra tad-Deputati fis-Seduta
Numru 418 tal-20 ta’ Jannar 2021 mill-Prim Ministru.

___________________________
Raymond Scicluna
Skrivan tal-Kamra

Internal Discussions of the Committee

Building
Industry
Technical
Committee
April 2020
Judge Lawrence Quintano
Av. Mark Simiana
Dr. Adrian Mifsud
Perit Mario Cassar

Chief J stice Emeritus Lawrence Quintano who holds more than thirteen years'
experience within the Maltese Judiciary both as a Magistrate and Judge,
Dr. Mark Simiana who holds more than twelve years in practice both in Criminal and Civil
Court proceedings,
· Dr. Adrian Mifsud, a Geotechnical Engineer with twenty five years of experience in
excavation and foundation engineering , and
Perit Mario Cassar, a Civil Engineer holding more than thirty five years of experience
including expertise in Court related proceedings related to building construction accidents.

April2020

Page 1 of 35

Contents
1

Internal Discussions of the Committee ........................................................................... 4
1.1

Overarching vision .................................................................................................................. 4

1.2

Strategy ................................................................................................................................... 4

1.3

The Building Construction Agency (BCA) ............................................................................... 5

1.4

Immediate safeguards ............................................................................................................. 7

1.5

Proposals for immediate mitigation of danger created by adjacent excavation ...................... 9

1.6

Assessing the technical feasibility of excavation and additional floors prior to the

commencement of works .................................................................................................................. 12
1.7

Excavation and additional floors, by default.......................................................................... 12

1.8

Developer and his Perit to prove that the proposed development is indeed doable ............ 13

1.8.1

An excavation needs to be safe at all times .................................................................................... 13

1.8.2

Additional floors may not always be possible .................................................................................. 13

1.8.3

The need for initial studies to check feasibility (Schedules 5 & 6) ................................................... 13

1.9

The role and rights of third parties in ensuring cross-checking, whilst BCA is set up and

empowered........................................................................................................................................ 14
1.10

The role of the Site Technical Officer (STO) ......................................................................... 15

1.11

Regulation ............................................................................................................................. 16

1.12

The adoption of Eurocodes ................................................................................................... 16

1.13

Distinction between planning and construction ..................................................................... 17

1.14

Responsibility for the building project ................................................................................... 17

1.15

The main players in the construction process....................................................................... 17

1.16

The role of the Perit and the contractor ................................................................................ 18

1.17

Responsibility and operational methodology ........................................................................ 20

1.18

The role of BCA ..................................................................................................................... 20

1.19

The STO ................................................................................................................................ 21

1.20

Checks and balances at permit vetting stage ....................................................................... 22

1.20.1

Role of the BCA after planning approval ..................................................................................... 23

1.21

Checks and balances during excavation or construction ...................................................... 25

1.22

Deterrents.............................................................................................................................. 25

1.23

Registration and classification............................................................................................... 25
Page 2 of 35

1.24

Building professionals ........................................................................................................... 25

1.25

Contractors ............................................................................................................................ 26

1.26

Tradesmen and skilled workers ............................................................................................ 27

1.27

Operatives/drivers ................................................................................................................. 27

1.28

Ground investigation companies ........................................................................................... 27

1.29

Methods for registration/classification ................................................................................... 28

1.30

The role of education and information to third parties .......................................................... 28

1.31

Modern technology to upgrade existing practice .................................................................. 29

Appendix A: List of current legislation - building industry ..................................................... 35

Page 3 of 35

1

1.1

Internal Discussions of the Committee

Overarching vision

In its deliberations, and in drawing up the conclusions and recommendations presented in its
report, the committee appointed by the Prime Minister has been guided by the following core
principles:


A society that protects its individuals, that supports its members in an equal manner,
irrespective of age, gender, status, race, economic well-being with the inclusion of all
its members.



To put our social well-being at the forefront, ensuring society’s safety and peace of
mind, whilst taking into account our economic well-being and our economic security.



To promote sustainability in the building industry, ensuring its efficient operation whilst
promoting and guaranteeing a safe social environment.

1.2

Strategy

The committee has been convened in response to the public outcry following the untimely
death of Mrs. Miriam Pace on 2nd March 2020, as works were being carried out in the site
adjacent to her home. The committee members have been unanimous in identifying the need
to recommend immediate changes, so that tragedies of this kind can be averted, thus restoring
peace of mind to concerned individuals and to society, as soon as possible. These changes
are discussed in the following sections and reflected in the committee’s report.
It was also seen that the construction industry, as it currently operates, is plagued by several
deep-rooted problems that are not straightforward to solve in the short term. The problems
experienced by third parties during adjacent excavations, and during the construction of
additional floors over existing buildings, are often an indirect consequence of these underlying
problems in the industry.
The committee has therefore felt the need to recommend long-term changes, required
to transform the building industry to modern ways of operation, comparable with those
in other developed countries.
The recommendations presented in the report therefore focus on the following:


Introducing direct measures to mitigate current dangerous practices during excavation.
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Allow for feasibility of excavation and construction of additional floors to be checked at
an early stage



Upgrading the existing regulatory framework



Defining roles and responsibilities on site



Enforcement and the role of the Building and Construction Agency (hereafter referred
to as “BCA”). This agency is seen to be a crucial element in effecting the necessary
change.



Registration/classification of professionals, contractors and operators involved in the
industry



Informing/educating/empowering the public, especially affected third parties.



Enabling modern technologies to improve safety during excavation and construction.

1.3

The Building Construction Agency (BCA)

During the sittings held by this Committee, the current Chief Executive Officer of the BCA was
interviewed, in order for the Committee to obtain his views as well as grasp which are the
current prevailing and working circumstances of the BCA.
The BCA was established by virtue of Legal Notice 192/2019. It is immediately clear that the
legislator’s intentions with regard to the BCA is that this Agency is a temporary entity, which
is to be, eventually, absorbed by the “Building and Construction Authority”, which is yet to be
constituted by the opportune Act of Parliament. Article 3(3) of the cited Legal Notice lists the
(non-exhaustive) functions of the Agency. These listed functions appear to be policy-making
and managerial in nature, as opposed to the functions which, till now, remain vested in the
Building Regulation Office (BRO), and which, in accordance with the provisions of the Building
Regulation Act (Chapter 513 of the Laws of Malta), is responsible for the administration of
building regulations and building control regulations, generally speaking. This dichotomy of
functions is essentially a shortcoming. The concentration of all functions related to the building
industry into one central public authority is an essential ingredient in order to achieve a
functioning, advanced and regulated industry. Dividing these functions between different
entities, each having its own constitutive elements, leadership and policies, will only result in
overwhelming bureaucratic difficulties, conflicting aims and purposes, a lack of direction as
well as jurisdictional difficulties – all of which would be avoided by creating one central public
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authority, which is the model adopted in various other public sectors, such as transport (where
land, sea and air transport were eventually also consolidated in one central authority) and
planning, to name just a few.
It is very clear to this Committee that in order that real, concrete and tangible improvement
be achieved, the existing entities involved in the regulation of this industry must be absorbed
into one central authority. This Committee is of the opinion that the improvement of the building
industry requires the introduction of the concept of the “building permit”, as an autonomous
and independent concept from the “planning permit”, which is already in existence. The
Committee will elaborate on its reasons, discussed later on in this document. At this stage, it
is sufficient to state that the process by virtue of which this new building permit is to be issued
should be the central function of the recommended central authority, together with the
legislation or enactment of those policies by virtue of which a building process is to be
determined as being acceptable or unacceptable, and the respective enforcement of its rules.
The importance of a fully functioning Authority cannot be emphasised enough. The Committee
in its discussions, identified certain shortcomings in the building industry which cannot be
prevented effectively without putting into place the appropriate mechanisms, together with the
necessary human resources, which would make possible such prevention. Unfortunately,
setting up, financing, manning and putting into operation such an authority will require time,
not to mention other resources. Accordingly, the Committee in its report will also make
its recommendations for the adoption of measures which are intended to be temporary
in nature, until the said authority becomes functioning. In this way, one can assure that
whilst building and excavation does not continue without the appropriate checks and balances,
the required prevention, regulation and enforcement are applied, without bringing the industry
to a halt, but safeguarding the public’s interest.
These temporary and immediate measures shall be discussed in the subsequent sections of
this report. Until the recommended central authority is set up and rendered fully functional, the
Agency will have to operate in its stead. As a temporary measure, until the coming into being
of the central authority, it will be recommended that the Agency acts as a consultee in the
planning process. The Agency will also be expected to provide the man-power required to
affect those functions which will be discussed later on in this document. This will require the
appropriate funding to be allocated to the BCA. The public administration may also wish to
consider exploring the possibility of creating revenue streams in favour of the BCA from its
own activities, such as licensing and certification, which activities should eventually be
enlarged as explained.
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1.4

Immediate safeguards

Certain shortcomings within the buildings industry, together with some technical practices that
are in common use in construction sites in Malta should be curtailed to put people’s minds
at rest, without significant impact on the construction industry in general.
Foremost of these is the current practice of excavating flush with the party walls, creating a
vertical face of rock beneath the foundations of existing buildings. From a technical point of
view, this inevitably results in significant weakening of the natural material supporting the
building, irrespective of its nature (i.e. rock or soil), because lateral confinement is removed.
The problem is exacerbated when the rock is fissured (‘bil-brajjem’, ‘qigħan’) or when it is very
weak (‘turbazz’/’tafli’).
The local industry has, in recent years, engaged in a very dangerous activity, which is now so
commonplace that few dare to question its rationale. This refers to the current practice of
cutting the rock flush with the party wall using a trencher or a track-mounted chainsaw,
prior to its bulk removal by other means.
Such cuts, illustrated in Figure 4-1, are often done under the pretext that these are necessary
to isolate the neighbouring building from excessive vibration. However, this is done at a time
when it is not possible to identify the degree of fissuring in the rock, implying that this activity
can significantly weaken the rock mass even before the actual bulk excavation has
started. The state of safety of the neighbouring structures is therefore left to chance, because
it is very difficult to predict the nature of the fissures before these are finally exposed. This is
nothing short of playing Russian roulette with the lives of third parties.
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Figure 4-1 – Collapse of rock face cut using a chainsaw machine, which was damaged by the same collapse it
created. Note blatant advertising of a very dangerous practice ‘3m deep flash (sic) cut to adjacent property’
(photo has been photo-shopped to remove company logos and phone numbers)

This practice, illustrated in Figure 4-2, has gained popularity because the rocks of the Maltese
islands are often sufficiently solid and un-fissured to prevent collapse, but this is not always
the case, as recent events have demonstrated. There is no measure of the gross reduction
in factor of safety created by such activities – it is all left to pure chance. There is no measure
of the inconvenience created when the foundations move (but do not collapse), compromising
services and finishes of third-party properties in the process. This practice also compromises
third party rights, as the adjacent property owner will be unable to utilise the common/boundary
wall as a load-bearing element when considering additional floors, due to the resultant
weakening of the foundations.
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Figure 4-2 – Danger posed by trenching/saw-cutting next to support walls of third party properties

Another problem is the use of pneumatic hammers (JCBs) in hard rock. This equipment
produces a lot of vibration that is often of great detriment to third parties, both to their
immediate well-being, as well as to the integrity of their property and its finishes, with
subsequent lengthy Court litigation, which in most cases are ill afforded by the victim of such
practices.

1.5

Proposals for immediate mitigation of danger created by
adjacent excavation

Until proper safeguards are in place, the undersigned observed that the following practices
are discouraged, even by means of appropriate legislation, net to third party walls:
1) Cutting the excavation flush with third party walls, without prior excavation, or without
underpinning or shoring
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2) The use of pneumatic hammers (JCBs, ‘musmar’) should be restricted in specific
construction sites, or specific areas within specific construction sites, for instance
within those sites, or within specific areas of those sites, bordered by the buildings of
third parties.
This will go a long way towards protecting the interests of affected third parties and
also of the general public, since this practice is also likely to compromise roads and other
public infrastructure.
The stability of third party walls and their foundations is best protected when the engineer
responsible has understood what the ground is made of and how it can behave. Although
ground investigation can go a long way towards obtaining such an understanding, this is often
insufficient when attempting to figure out the complexity of rock mass discontinuities, in the
local context. Most accidents occur because these are often misunderstood, or because
their importance in compromising stability is neglected completely.
This danger can be mitigated by commencing excavations from the central part of the site,
such that the state of the rock mass can be understood prior to reaching the foundations of
third parties. This implies the curtailment of excavation next to party walls prior to opening up
the central part of the site. The use of machines like, trenchers, chainsaws, rock-wheels,
bucket excavators can be curtailed in a zone delineated by a 45 degree line starting from the
statutory 2’6” (760mm) distance from the lowest and outermost point of the third-party
foundations. Such machines can then be used elsewhere within the same site, since these
machines can be useful if properly used.

Figure 4-3 – Proposal for excavation methodology to protect the interests of third parties.

Page 10 of 35

The remaining body of rock can then be removed by other less-disruptive machinery, like
rotary headers, diamond wire, or expansive grout.
These restrictions will not apply in those cases where:
1) The neighbouring structures have been suitably shored (where shoring is certified as
being technically adequate in the particular case in hand), or else underpinned, and
where such underpinning is approved by the neighbour and his Perit. Maltese civil law
grants proprietary rights to individuals on the subsoil of their property. Underpinning
without that individual’s consent would thus constitute an invasion of property, which
can be judicially sanctioned. For this reason:
2) Agreement in writing has been obtained from all concerned parties in the affected zone
(LN136/2019) about the underpinning or other excavation methodologies to be used.
Further details of such techniques are elaborated upon in section below.
The non-observance of these prohibitions would constitute a breach of law, with the
application of sanctions severe enough to act as an effective and relevant deterrent.
Proposals for immediate mitigation of inconvenience to third parties
Until more rigorous site safety procedures are adequately enforced, control of excessive
Sound Pressure Levels (SPL), can be a direct and measurable way to encourage the use of
more safe practices during excavation. The equipment to enable this is readily available and
simple to use.
Sound pressure level can be measured directly by BCA or the police, who would then have
the power to employ enforcement measures once the measured level exceeds the limits of
tolerance. Equipment used by BCA or the police would need regular calibration by MCCAA
for this to be effective, or self-calibrating equipment can be used.
Furthermore, it is widely acknowledged that excavation work is of great inconvenience to
neighbouring third parties, who have to endure noise and dust whilst the works are in progress.
These neighbours are entitled to periods of rest and tranquillity, beyond the continuous
nuisance throughout the greater part of the day. The committee therefore observes that
excavation work should be limited during certain hours of the day in inhabited/built up areas.
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1.6

Assessing the technical feasibility of excavation and
additional floors prior to the commencement of works

The permit system needs checks and balances to ensure that potentially dangerous situations
are flagged at the appropriate stage, and that a permit is only viable if the both technical and
financial solutions can be found. The Committee discussed that the efficient and effective
regulation and enforcement of laws and policies applicable to the building industry
requires the creation and constitution of a public authority which is dedicated
exclusively to this purpose. In this regard, the Committee notes that the creation and
constitution of such a public authority appears to already be contemplated by the State, as
may be gathered from a reading of the definition of “Authority”, as provided in article 2 of the
Legal Notice 192/2019 (see Section above).
The setting up of such an authority, will take time, and it is suggested that, in the short-term,
the recommendations in the report under the heading Instant Safeguards be adopted.
The Committee discussed the option of having the State introducing the concept of a
building permit, as a distinct and autonomous concept from the development or
planning permit. The latter permit, to continue being issued by the Planning Authority, should
be restricted and limited to the authorisation of the forms of development which are considered
permissible in a particular location, in accordance with the latest planning policies. Such a
permit will authorise the applicant or permit holder to carry out a development of a particular
nature (for instance, a terraced house, or a block of apartments consisting of four levels and
a penthouse, etc.), without going into the specifics of how that same permit holder is to
effectively carry out such a development.
It was therefore observed that the autonomous concept of a building permit be introduced,
with such a permit being the paramount remit of the BCA.

1.7

Excavation and additional floors, by default

The current way of applying for a planning permit automatically assumes that an excavation
is possible, as long as there is the need for it, and that addition of further stories is
automatically possible as long as it is allowed by changes in Building Height policies. This
approach may be improved so as to identify any possible technical solutions which may be
required to build such developments.
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1.8

Developer and his Perit to prove that the proposed
development is indeed doable

It is suggested that it should be the onus of the developer and his Perit to prove that an
excavation or an addition to an existing building can be carried out safely and without
inconvenience to neighbours/underlying third parties, and without prejudicing those
third parties’ rights and safety to eventually develop their own property.
The information requested by schedules 5 and 6 of LN 136/2019, already being prepared by
Periti and developers, needs to be provided at submission stage, through which the Perit has
to provide technical evidence that an excavation is indeed doable (and not deemed possible
by default). This however cannot be effective unless there is crosschecking and enforcement
of the rules by some authority that currently does not exist.
1.8.1

An excavation needs to be safe at all times

It should similarly be the onus of the developer and his Perit to prove that an excavation or a
proposed construction is indeed safe at all stages of its execution. The tools to do this, from
an engineering perspective, exist, and they should be made use of, as carried out in other
countries.
The committee considers of concern, those instances where the conduct of the excavation
process is left to the whims of the excavation contractor, under the guise of ‘temporary work’.
This happens when excavation contractors are not registered in any way, and when their level
of competence is not checked or regulated by anybody.
1.8.2

Additional floors may not always be possible

In the case of additional floors, the Perit proposing the additional new development should be
responsible to present structural studies necessary to prove the viability and safety of the
project. Checks should be carried out regarding any alterations that, in the meantime had
taken place in the underlying building.
If any extensions are carried out, the Perit proposing such works is to be held responsible for
the consequences resultant from a breach of his duty. It is important that the new Perit
assuming responsibility for the building is covered by adequate Professional Indemnity.
1.8.3

The need for initial studies to check feasibility (Schedules 5 & 6)

Adequate desk studies and other initial studies have the power to allow avoidance of the
problem rather than allowing it to develop and then having it unsatisfactorily resolved at a later
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stage. Resolving problems at construction stage will normally entail greater expense, as well
as greater discomfort to the residents of any adjacent properties.
In the case of excavation and construction of additional floors, the capacity of the ground and
the foundations is fundamental, as is the existing structure, and any alterations carried out
during the intermediate period of time. This should be investigated at the appropriate stage
to assess project feasibility, and not necessarily immediately before construction, when it is
often too laborious and disruptive to implement changes to the project configuration.
This would require careful definition of what constitutes a proper ground investigation, which
needs to identify and flag ground related problems at the appropriate stage. Such a study
needs to be signed off by a warranted Perit having experience in geotechnical engineering,
who can understand both the proposed works and the existing ground, and who can assume
responsibility for this important part of the process. Locally, all major ground investigation
companies already employ Periti who are also qualified geotechnical engineers.
The requirement of such preliminary studies at the appropriate stage should be made
mandatory, countering current criticism that the need for such studies can be waived.
LN136/2019 already makes these mandatory, but the text is often misunderstood.
Reference is made to Eurocode 7, which defines the content and format of such studies very
clearly. Once the ground is understood and explained by the initial ground study, the Perit
can then propose concept solutions and mitigation measures for the problems that have been
identified, without necessarily providing all construction details that can then be developed
later when the permit is in hand.

1.9

The role and rights of third parties in ensuring crosschecking, whilst BCA is set up and empowered

Having the preliminary studies and an initial design concept for excavations/extensions
submitted at permit stage would also allow more time for affected third parties to inspect and
to contest work specifications and methodologies. The submissions, as part of the application
process, can be vetted by BCA, which then advises the PA on their suitability. This practice
is already common for much less critical issues – e.g. compliance to NCPD requirements,
cultural heritage, infrastructural requirements etc. - all-important, but not necessarily related
to safety and potential loss of life. The BCA can intervene on the viability of granting the
permit, on grounds of technical feasibility. Accordingly, where a development application
proposes a development involving excavation, or the construction of additional floors, the BCA
should be involved in the application process as a consultee of the PA.
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In this process, the affected third parties, defined as the ones owning or making use of
properties that fall within the affected zones as defined in LN136/2019, need to be informed
and involved of the imminent development, and also of their rights and responsibilities in this
regard.
The capabilities of the BCA are currently rudimentary and ill-equipped to assume the abovementioned role. In the interim period, whilst a fully-fledged BCA is being created, vetting by
the affected party’s Periti and lawyers can be encouraged and possibly facilitated by the
authorities. These affected third parties may need to be assisted (by Govt.) or compensated
through a common fund. Checking the work of the developer’s Perit and contesting it is a
laborious process that costs money, which some might not be able to afford in terms of
engineering and legal fees.
As things currently stand, such contestations are presently only possible within a very limited
time window of two weeks, immediately prior to commencement of works, and then only if the
affected third-party files for a prohibitory injunction, at the risk of being sued at a later stage
for unnecessary obstruction to the works.
Eventually (in the future), this cross-checking will become the sole responsibility of the BCA,
possibly through the role of BCA officials.
The neighbouring third parties should not have to go through all the trouble of
contestation, to protect what is rightfully theirs to enjoy.

1.10 The role of the Site Technical Officer (STO)
In the current system, the role of STO falls short of providing the required technical authority
and participation which is required in certain building projects. This shortcoming is in part due
to the fact that the admissibility criteria for a person to be allowed to act as STO do not raise
the bar sufficiently, and in part also due to the fact that the current functions of the STO are
not clearly defined, and in some instances overlap with those of the other parties involved in
the excavation and/or building project.
The committee discussed the possibility of re-dimensioning the role of the STO, in order that
it provides the necessary supervision and, in the congruent cases, enforcement which is
required on-site. Accordingly, one can explore the possibility of having the role of STO redimensioned to one of an officer of the BCA.
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1.11 Regulation
Regulation is required in all sectors of construction, enabling proper practice to be defined and
providing benchmarks for enforcement. If these are not present, then there is nothing to
enforce, and shoddy or inadequate workmanship and/or design cannot be contested.
Such regulation is required for all kinds of buildings, and not only residential properties like the
typical apartment block.

Current regulations appear to have been written with simple

constructions in mind, like houses, when now we are building more complex civil engineering
structures, and excavating deep basements, which are much more complex undertakings.
Unification of the existing laws and regulations is considered necessary, clearing up
inconsistencies that exist between different pieces of legislation that cover different aspects of
the construction process, but falling short of doing so in a complete manner.

1.12 The adoption of Eurocodes
For structural issues, and specifically for the excavations and vertical extensions problem, the
framework for regulations is there and ready to use, in the form of the structural Eurocodes.
There is no need to re-invent the wheel, and the Maltese Islands can benefit from the collective
experience of many other European countries by referring to the existing Eurocodes as
guidelines in the review of Maltese laws and regulations. After all, most professionals are
already trained by the local University to adopt these in their work. It is noteworthy to refer to:
(i) article 6(2) of Chapter 513, which permits the Minister, after consultation with the Building
Regulation Board, to issue regulations providing over a number of connected issues, such as
the encouragement of good building practice; (ii) article 6(6) of Chapter 513, which specifically
provides that building regulations may prescribe standards or recommended codes of
practice; and (iii) article 21 of Chapter 513, which specifically contemplates the issue of
technical guidance documents.
These references are being made to show that, legislatively, there is no obstacle or
impediment to the adoption of the guiding principles emanating from Eurocode standards in
the local context. These standards aim to ensure that certain amateurish ways of doing things
are eliminated.
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1.13 Distinction between planning and construction
A clear distinction needs to be made between the planning process and the construction
process. PA and BCA need to be separate and autonomous of each other, and governed by
different sets of laws and regulations. Indeed, the Planning Authority is currently constituted
by virtue of Chapter 552 of the laws of Malta, whilst the Building Regulation Office is set up
and constituted by virtue of Chapter 513 of the Laws of Malta. The Building and Construction
Agency, on the other hand, is set up by means of LN192/2019, wherein there is a specific
reference to the eventual constitution of a public authority to absorb the functions of the BCA.
It is recommended that this new public authority should also absorb the functions of the BRO.
The two entities require different professional set-ups, as they need to check different parts of
the process of erecting a building. Regulations and funding are necessary, because in their
absence, PA and BCA cannot do their job properly.

1.14 Responsibility for the building project
The way responsibility is split during the building process is currently unclear and has been
rendered even more confusing by the requirements of LN136/2019. Prior to discussing this,
the committee considered worth considering who the main players are and the role they have
in the planning and construction process.

1.15 The main players in the construction process
The list of people or entities involved in a construction project varies widely, according to size
and complexity of the project. A distinct pattern is however identifiable, that allows the main
role categories to be identified and defined, irrespective of the size of the project. This pattern
is, incidentally, also enshrined in the Code of Police Laws, article 97, dating back to 1930
albeit in a rudimentary fashion, and currently forms the only basis for categorisation in
terms of Maltese Law.
The organigram, at its simplest, can be composed of the following:
a) The client/developer
b) The design team, made up of several professionals depending on project complexity
(architects, structural engineers, geotechnical engineers, building services engineers,
landscape architects etc.)
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c) The construction or excavation team, made up of the various contractors and the
professionals (architects, managers, engineers) that they employ, to enable them to
interpret the work of the design team. This group includes contractors of all types, not
only the excavation and building contractors.
In the case of the more complex projects, the client’s representative also plays an important
role in coordinating all involved parties. On the larger projects, the representative is often
known as the project manager (and his team), whereas in the smaller projects, the Perit may
be indirectly or directly fulfilling this role, whilst simultaneously constituting the design team or
part thereof.
Reference to standard forms of contract, like FIDIC, can be useful to define these roles further,
as the setup is roughly standard all over the world. Definitions in this sense need to be
applicable across the board, and not just to ‘apartment block’ projects, hence the reluctance
to assign specific individuals to any of these roles, except for, perhaps, the role of the client.
In so doing, the various form of contracts, which express the various forms of engagements
which may be given by the client, need to be considered – e.g. in Design & Build contracts the
design and construction teams may need to fall under the same entity- that of the contractor,
while the client/developer may have his own design team to oversee the process.
From the point of view of recent events in the Maltese Islands, the role of the land-use authority
(e.g. PA) and of the enforcement authority (e.g. BCA) also becomes very important, in their
role of regulating the process and its successful implementation.
The roles that each of these have, and the lines of responsibility, as well as the legal framework
in which these operate need to be defined, before insisting on isolated method statements and
other documentation.

1.16 The role of the Perit and the contractor
The responsibility of the traditional ‘Perit’ needs to be seen in the light of a structure such as
the one outlined above. Modern construction projects are much too complex to expect
responsibility to be borne by a single person when there are so many different roles,
and when regulation leaves much to be desired, leading to ambiguous situations of
unclear or split responsibilities.
The responsibilities of the warranted professionals involved needs to be clearly defined, both
on the ‘design’ and on the ‘construction’ side of the above setup.
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The Code of Police laws clearly assigns responsibility to the Perit and to the contractor as the
main two players. The Perit is responsible for defining what needs to be built, and how this is
to be configured, whereas the contractor is responsible for establishing how it needs to be
done (built or/and excavated). In the process, the contractor needs to show the Perit that his
instructions have been understood. Whilst this may appear straightforward in the case of
competent individuals, it is often far from being the case when the players are untrained,
unlicensed or unregulated for the particular situation at hand.
The excavations problem is a case in point. The committee observed that it is important that
Periti are adequately trained to identify critical or dangerous geotechnical issues and seek, if
need be, professional assistance to solve them. Otherwise, lack of such professional training,
combined with excavation contractors who might also not have the necessary training in such
issues, becomes a recipe for disaster.
The committee observes that, training and expertise is required on both sides if this is to be
achieved.

One basic requirement is that the contractor is capable of interpreting the

instructions of the Perit, to understand what is required and to identify the risks involved. The
contractor or his personnel need to have basic training in such matters, as one of the two
responsible entities. This cannot be left to chance.
In conclusion, the execution of works on site requires a system whereby responsibility is
assigned to competent individuals, required in both the design team and in the contractor’s
setup. At present, few people can fill this role, other than warranted Periti with years of
experience.
The Committee also feels duty bound to observe that situations wherein architects act
professionally in developments and projects which they own, or co-own with others, may
create a situation of conflict of interest, due to the fact that the interest of the owner of a
development and the interest of the architect engaged in that development are not the same,
and consequently may conflict at times. Whereas a given developer might have an interest in
increasing his profits, by lowering his costs, that consideration is not one which should be
given any weight by an architect acting in his professional capacity, who should and must give
advice in accordance with what is technically necessary, and not financially expedient.
Accordingly, the committee observes that it would be an appropriate measure to ensure that
architects do not act professionally in connection with projects which they own, alone or jointly
with others, or in which they have a financial and speculative interest.
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1.17 Responsibility and operational methodology
This definition and competence of the above roles leads to the issue of operational
methodology. The design entity (Perit or ‘design team’) can be made responsible for preparing
a ‘works specification’, which is then read and shown to have been understood by the
contractor (or ‘construction team’) in the ‘works method statement’, prepared by this latter
entity.

This implies that the two are mutually checking each other, prior to actual

implementation on site.
In small projects, this would mean that the ‘works specification’ (what needs to be done – the
permanent works) is written by the client’s architect (the design team) whereas the ‘works
method statement’ (how to actually get it done – inclusive of the temporary works) is written
by the contractor’s architect (representing the construction or excavation team). In an ideal
world, the latter is then reviewed and accepted/amended/contested by the client’s design
architect. This double-checking process thus elicits preparation and planning, by forcing the
contractor to think carefully about the required works, and not simply obey orders, or simply
operate as he deems fit, on site. This is especially relevant in the case of excavation, in
particular when this takes place next to the foundations of third parties, i.e next to buit
up areas.
Recent experience has shown that it is most unrealistic to expect this to happen without some
form of overseeing and/or enforcing agency being present. Self-regulation, by itself, has been
attempted, mostly by shifting responsibility to the Perit, but this clearly did not work, once Periti
realised that their work was not being checked.

1.18 The role of BCA
An overseeing entity needs to be present to hold both sides accountable for the works on site
and for the safety and well-being of the neighbouring third parties.
This role is ideally filled by a state-sponsored entity that is impartial, competent and equipped
to assess the efforts and submittals of both design and construction teams. It needs to be
empowered to act when such efforts are lacking or when either party deviates from established
norms and agreed procedures, at all stages of the project development.
The establishment of the BCA is a step in the right direction in this regard, which is however
far from fulfilling the above role, as it does not have the necessary resources and expertise to
vet all incoming specifications/method statements for the projects that are in progress. The
result is that no one is checking that responsibilities are being shouldered in the proper
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manner, and with the necessary competence. BCA is not equipped to check that there is
no hidden collusion between the two sides to expedite the paperwork, and this happens at the
expense of safety.
The Committee has already discussed, in the preceding sections of this document, that a
Building and Construction Authority be set up and constituted and this shall be recommended
in its report to the Prime Minister. This is in line with the intention already expressed by the
State in existing legislation. This Committee further observes that this new public
authority should be modelled upon existing public authorities, such as the Planning
Authority or the Authority for Transport in Malta, and consequently be (i) awarded an
adequate budget in order for it to engage and employ professionals with adequate
capabilities and qualifications to carry out their functions, at a rate of salary and
remuneration which is structured in such a way as to attract and maintain such
professionals within the Authority; (ii) be allowed to create and benefit from streams of
revenue to be generated from its own activities; (iii) and in general be empowered, by
allocation of proper premises and resources, to carry out the functions which, as
recommended in this report, are to be vested in it.

1.19 The STO
The role of the STO needs to be seen in the context of the above framework. Originally, this
role was intended to provide the necessary interpretation between Perit and contractor, and
to ensure that the contractor was actually following the instructions of the design entity, or
Perit. At present, the STO is held responsible that this is actually being achieved. This role
is therefore both an interpretative and an enforcement one, acting as a bridge between Perit
and contractor but in the process diluting the division of responsibility between them.
In the context of the above, the STO still has a very important role to play in ensuring that both
design and construction teams know what they are doing and that they are actually
communicating effectively between themselves. The STO can incur liability at law where
he/she is negligent or imprudent in the carrying out of his/her duties, as resulting from the law,
namely articles 9 and 10 of LN136/2019. This liability, at present, is a civil one and an
administrative one.
The STO, redefined in this specific role, would be focussed on enforcement.
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Enforcement
Enforcement is a crucial element in the success of any measures that are implemented, and
in any changes that may be effected. LN136/2019 is often criticised in this regard, because
although it set the blueprint for improvement, it no longer remained relevant to the main players
once it was realised that some of its more radical requirements were not being checked or
enforced.
Clearly, checks and balances are required during all stages of the process. The committee
observes that state can be tasked to ensure that such checks exist and are effective.
The current system provides the necessary framework, but it needs changes if it is to become
effective. The committee observes that pivotal in all this is, again, a well-equipped, competent
and proper-functioning BCA, which needs to become the main enforcing agency, in parallel
to, or over and above the efforts of the PA enforcement unit and the OHSA.

1.20 Checks and balances at permit vetting stage
Until the setting up of a proper public authority and the introduction of the concept of a “building
permit”, as distinct from the “development permit”, the BCA can be the main agency in advising
PA about the viability of the proposed excavation/construction. This agency would need to
assess the solidity of the arguments presented by developer’s architect that excavations and
extensions can indeed be safely conducted without nuisance to the neighbouring or underlying
tenants.
This can be done through vetting of submittals, by its engineers, or by contracting out
(outsourcing) this process until the necessary expertise is developed in-house.
Vetting of works specification and works method statements cannot be carried out by
technicians or clerical staff. This process requires trained and experienced civil engineers, if
it is to be effective. The system can also encourage and facilitate vetting by engineers in
private practice, appointed by the affected third parties. This is already being implemented by
those members of the public that are savvy enough to realise the dangers involved and the
expertise required. The system as it currently stands may be improved to facilitate such
contestation
The process may be fine-tuned to provide for a mechanism which facilitates basic rights to be
upheld in a fast and efficient manner, in ways that are accessible even to the most
disadvantaged.
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The BCA, apart from its role to vet proposals, can also assume the role of arbiter when
engineers appointed by the developer and those appointed by third party fail to reach
agreement at this stage. Checks and balances after planning approval
Once planning approval has been obtained, the BCA can assume a more active role in
ensuring that everything is in place before the works actually start on site. This role can be
maintained after the setting up of the new public authority and the introduction of the new
building permit.
1.20.1 Role of the BCA after planning approval

Condition survey notifications can be sent by BCA to all third parties within the affected zone
or within the provisions of schedules 5, 6 and 7 of LN136/2019, as well as to the developer’s
design team (architect). These condition surveys would be implemented once endorsed by
BCA. These condition surveys are already being carried out, but neighbours sometimes face
difficulties in obtaining a copy for their perusal.
Another important role of the BCA at this stage is the appointment of the STO, who from this
point onwards can be considered to be the point of reference to all concerned parties, including
the affected third parties. The functions of the STO, at this stage, can include the following:
1. Collecting, assessing and obtaining endorsement of the condition reports,
2. Vetting detailed works specifications from the developer’s architect,
3. Vetting work method statements from the contractors affiliated Perit, and checking that
these comply with the works specification,
4. Checking that members of the design team are warranted, that the contractor’s
equipment is certified, and that the contractor’s operatives are licensed,
5. Vetting insurances and bank guarantees submitted by the developer,
6. Issuing the commencement notice once all the above is considered satisfactory.

The STO or, rather his role re-defined as a BCA official, thus becomes the ideal
individual to respond to queries from neighbours during the works, and to take the
necessary action in case of unexpected events, as he has all the details of the proposed
works.
The BCA official’s contact details can be sent to the affected third parties, together with a copy
of the commencement notice, once this is issued by him or herself.
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Role of insurance companies after planning approval
Insurances can also play an important role in providing further checks in such a system. In
this regard, it is opportune to make reference to article 6 of LN136/2019, which obliges
developers to obtain insurance cover. Reference is also made to article 11 of the Periti Act
(which is not yet in force), which requires architects to obtain professional indemnity insurance.
The committee discussed the possibility of devising a mechanism which provides for the
following:
(a) The obligation to obtain and maintain adequate insurance cover is rendered effective
with regard to Periti as well as contractors and developers;
(b) The current benchmark of insurance cover, set as not less than €750,000 in
LN136/2019, be raised to a superior amount. It would be fairer and more just to raise
the floor of the applicable insurance cover depending on the size and complexity of
the project which is to be covered by such insurance. A one-size-fits-all approach is
not appropriate in this context;
(c) The introduction of concepts (already adopted and applied to some measure) in the
context of motor vehicle accidents and third party rights, in the context of building or
excavation related cases. This is being recommended in particular with regard to the
concept which obliges an insurance undertaking to indemnify third parties
irrespectively of any limits or exceptions in the insurance policy, whilst saving the
insurance undertaking’s right of redress against the defaulting insured party. A direct
right of action of the injured third party against the insurance company is another
commendable recommendation which already exists under Chapter 104 of the laws
of Malta. The adoption of these rights would have a two-fold effect. Firstly, the
injured parties will thus be awarded an effective remedy to the damages or
injuries suffered, which in most cases would avoid spending years litigating
in court. Secondly, this obligation imposed on the insurance undertakings will
inevitably lead to the same undertakings being much more stringent and strict in their
due diligence procedures prior to accepting to underwrite a risk. Where the
insurance undertaking finds that the developer or contractor requesting
insurance cover is not adhering to the applicable laws, regulations and
standards, cover will be refused and the development (which would otherwise
have taken place in breach of the law) would be stopped.
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1.21 Checks and balances during excavation or construction
Once excavation or construction starts, the BCA can be the entity responsible to ensure that
works follow the agreed procedures, and that the design team and contractor are
communicating effectively.

The BCA officials can also coordinate the efforts of the PA

enforcement unit, and of the OHSA.
In the event of non-compliance, or in the event of reports by affected third parties, the BCA
official can be empowered to act immediately to stop the works, or to provide the necessary
warnings to the contractor, developer and design architect.
An established system of penalties and corrective action can be put at the disposal of the BCA
official, to bring errant contractors/developer/s architects in line.

1.22 Deterrents
The BCA can act immediately to establish a system of deterrents to make
contractors/developers/Periti think twice before taking things lightly. This could include:


Suspension of warrant for professionals



Suspension of licence for operators



Clamping of equipment



Points system whereby repeated offences make it increasingly difficult for repeat
offenders to obtain insurance, etc.



Withdrawal of the building permit.

1.23 Registration and classification
The above-mentioned improvements can only be effective if there are ways and means to
ensure that suitably trained and experienced people are present on the job.
This is necessary at all levels, not only at an operative level.

1.24 Building professionals
The title of Perit is an all-encompassing term that in reality includes a multitude of different
disciplines. Planners, architects, structural engineers, civil engineers, geotechnical engineers,
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project managers, landscape architects, construction managers, etc. may all find themselves
included under this term in the Maltese Islands. The title of the ‘Perit’ is grossly outdated in
the complexity of the modern building industry. In this complexity, the Perit can no longer be
the only expert, as the name implies.
In the long-term it would be advisable that Periti be separated into distinct professions
according to specialisation. This still needs to be done, notwithstanding the clear distinction
of expertise within the academic system at the local university.
The warranting system of Periti can be improved to ensure adequately-experienced periti vis’a-vis’ the project at hand. Award of the warrant to practice as a Perit needs to be based on a
proper examination.

1.25 Contractors
Contractors need to be regulated and registered depending on size, specialization,
capability, and experience.

This is relevant to all types, but more so for excavation

contractors.
As things stand, anyone can become a contractor, practically overnight, by buying tools and
equipment, and by employing anyone as his operative, sometimes on the morning of the
requested job. In contrast, other well-established contractors have invested in the equipment,
in the human resources (including professionals) and in the quality assurance systems to do
a proper job. The latter operate on a different level, generally on major projects, where such
a setup is essential.
The concept of progressive licences can be considered, which would allow the more critical
and more dangerous jobs to be handled by those that have the right competences and level
of experience, gained over time. This would also make it easier to select the right setup of
contractor for the particular job or contract, whilst allowing contractors to progress as they
grow and as they attempt more difficult projects.
The registration of contractors may also be one that includes a clear indication of the affiliated
professionals (Periti), irrespective of size. This would ensure that contractors have the means
to interpret the instructions of the design teams.

Page 26 of 35

1.26 Tradesmen and skilled workers
Masons and other skilled workers similarly need to be regulated, under a different register
from that of the contractors. The latter refers to the organisational setup, whereas in this case
it refers to the skill of the individuals. These can be classified by education, by specialisation,
and by experience. At present anyone can do the ‘supposedly-skilled’ jobs, risking very low
quality, and even dangerous practice, because the required knowledge and standards are
inexistent.
People who only have very basic understanding of the processes are often encountered on
site. In this regard, the development of the Skill Cards system, spearheaded by the Building
Industry Consultative Council (BICC) and recently launched into operation, is a step in the
right direction.

1.27 Operatives/drivers
Huge and powerful machines are being driven by people who have no idea of the implications
of the brute force of the machines that they operate. Again, registration and classification can
only be given once the operator demonstrates that he indeed has the required capabilities to
operate the machines.

1.28 Ground investigation companies
Ground investigation companies need to provide a proper and reliable service that is backed
by the necessary expertise and by laboratory facilities to enable sound advice to be given
about the ground.
The mandatory requirements for ground investigation, brought about by LN136/2019 has
however created a market for such investigations, which are sometimes equated to mere
borehole drilling work executed by anyone in possession of a small drilling machine.
Entities providing ground investigation services may also be registered to ensure that the
setup is in place to provide the required data and its interpretation, according to modern
standards.
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1.29 Methods for registration/classification
Common to all the above is the notion that it is all too easy to set up shop, because there are
no requirements and no standards to be attained or met that in the process demonstrate one’s
ability to do the job being sought or the service that is being offered.
The competent authority can have an active role in the registration process. The
competent authority can introduce systems where accountability and competence is promoted
through progressive schemes that follow the eventual development/progress of the entities or
individuals being registered. It can work to provide awareness of the importance of each
profession, setup and trade, however small the individual or the entity involved, as well as the
associated sense of pride in one’s work and competence. More importantly it can work to
clarify the limits of one’s competence, educating and empowering licensed and warranted
individuals to learn how to say no when identifying work that is being requested but which is
considered dangerous.
The competent authority would need to work with the University, MCAST, BICC and
other training institutions to achieve this.

It can also liaise with professional

institutions like KTP to get proper CPD schemes in place.

1.30 The role of education and information to third parties
Neighbours and other concerned parties are often at a loss when faced with the prospect of
excavation and construction work taking place next to their property. They are often illprepared and poorly informed to face the developers in protecting their property.
Affected neighbours, (and the public in general) need to understand the dangers and the risks
associated with excavation and construction, and they need to recognise the signs that
damage is ongoing. They need to be informed of their rights, of the opportunities allowed by
legislation and about the professionals who can assist them. They also need to know when
it is best to challenge inadequate and dangerous methodologies.
In order to best achieve this, an information campaign is being recommended, through
the use of social media as well as other traditional media such as television or flyers
through the post. An information leaflet sent to affected neighbours on registration of a
planning application for a development next door.
The proper and adequate engagement of the public on these issues would also require the
promise and assurance of an available public authority which is ready to listen to the public.
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It is thus being recommended that the BCA establishes a public landline, which is free
of cost, in order to receive queries and complaints at all times, including week-ends
and other non-working days during which construction and excavation works still take
place. Naturally, establishing such a landline is an insufficient measure, unless accompanied
by the same assurance that prompt action will follow the making of such complaints.

1.31 Modern technology to upgrade existing practice
The problem of excavation next to a heavily loaded party wall is not unique to the Maltese
Islands, and has been given much thought in other countries, such that well-established
methodologies are commonly implemented to mitigate the problem.
In the Maltese Islands, these methodologies are not new, either, but their implementation
requires a combination of a conscientious developer, a knowledgeable and experienced Perit
as well as a competent and responsible contractor. Their implementation also requires
affected third parties who are cooperative and understanding, under the guidance of their own
knowledgeable Perit. All of this is possible when there is goodwill from all concerned
parties to reach agreement on what is essentially a win-win course of action for all.
Modern engineering practice provides the knowledge and the tools to implement these
techniques, which are actually much more beneficial to both developer and third parties if
these are properly implemented.
It is to be noted that such technologies are in common use in major projects in Malta, but less
frequently in the smaller projects like apartment blocks.
From a technical point of view, the following pages provide an overview of the more common
methodologies, all taken from local projects. These methodologies can be used to achieve
‘shoring and underpinning’ proposed to allow excavation next to party walls.
All these techniques need to be supported by calculation. They are unlikely to be safe if used
on the basis of rules of thumb or mere opinion on site. This is because the geology that they
sustain is highly variable and irregular across the Maltese Islands.
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Third party

This is called BENCHING

property
Site to be developed

It is suitable for medium depth
excavations, but only temporarily.
It is often combined with
underpinning to stabilise the

2’6”

foundations of the neighbouring
third parties.

45°

This is safe but only of temporary use, as
otherwise full excavation cannot proceed
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Third party
property

This is called
Site to be developed

SHORING
It is suitable for medium

2’6”

depth excavations

This is safe but neighbour
may still experience damage,
as the structure is not stiff
enough. It does not
45°

compromise future use of the
neighbouring plot in any way,

Reinforced concrete
bored piles

except in the case that the
neighbour decides to erect
additional floors in the future

This is safe but not sufficiently stiff –
collapse is prevented, but damage to
finishes is not necessarily avoided, unless
this is carried out in competent rock
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This is called
SHORING

Third party

It is suitable also for deep

property

excavations

Site to be developed

This is safe, and does not
2’6”

compromise future use of the
neighbouring plot in any way,
but neighbour has to accept
that developer will drill

Ground anchor

beneath his property to
reinforce his foundations

45°

System can be designed to
Reinforced concrete

cater for projected extensions

bored piles

in the neighbour’s property, at
developer’s expense.

This is safe but now stiffer – collapse is prevented, and damage to
finishes can also prevented, but neighbouring plot has been invaded
Ground anchors can be removed if the neighbour decides to excavate,
or may be temporarily required if the new building then abuts the piles

Page 32 of 35

This is called
Third party
property

UNDERPINNING
Site to be developed
It is suitable also for deep
excavations

This is very safe, and does not

2’6”

compromise future use of the
Reinforced

neighbouring plot in any way,

concrete
columns in

but neighbour has to accept

isolated niches,

that developer will excavate

excavated prior
to bulk
excavation

small niches beneath his
45°

property to underpin his
foundations

takes place.

System can be designed to
This is safe and stiff – collapse is prevented, and damage to

cater for projected extensions

finishes can also prevented, but neighbouring plot has been

in the neighbour’s property, at

invaded

developer’s expense.

Requires neighbour’s consent to excavate temporary niches
beneath his property, before full excavation proceeds –
neighbouring property remains safe at all times
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This is called BENCHING
followed by UNDERPINNING
It is suitable also for deep excavations

In this particular case, works proceeded to form a five storey
excavation below the foundation level shown just above the niches.

No distress was experienced in the neighbouring structures.
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Appendix A: List of current legislation - building industry

Chapter
10
10.11
10.40
16
244
321
390
390.01
409.04
409.11
409.15
411
413
423.09
424

Legal Notice
G.N. 110 of 1934
L.N. 124 of 1995

G.N. 202 of 1920
L.N. 351 of 2012
L.N. 131 of 2002
L.N. 175 of 2004

L.N. 225 of 2010

424.15

L.N.44 of 2002

424.29R

L.N. 88 of 2018

427.37
427.63
427.83
435
441.04
445
465
465.02
510
513
513.01

L.N. 79 of 2016
L.N. 231 of 2007
L.N. 462 of 2011

513.02

L.N. 72 of 2013

513.05

L.N. 225 of 2016

545
545.01
545.07
545.24
549.63
552
552.09

L.N. 119 of 2002

L.N. 129 of 2005

L.N. 47 of 2018

G.N. 223 of 1940
L.N. 146 of 1998
L.N. 225 of 2010
L.N. 184 of 2011
L.N. 295 of 2007

552.13

L.N. 162 of 2016

552.22
595.08

L.N. 227 of 2016
L.N. 340 of 2016

Title
Code of Police Laws
Construction of Houses and Drains Regulations
Maintenance of Good Order at Places of Entertainment Regulations
Civil Code
Swimming Pools (Control) Act
Engineering Profession Act
Periti Act
Chamber of Architects Regulations
Tourism Establishment Regulations
Holiday Premises Regulations
Catering Establishment Regulations
Civil Protection Act
Equal Opportunities (Persons with Disability) Act
Electrical Installations Regulations
Occupational Health and Safety Authority Act
Work Place (Minimum Health and Safety Requirements) Regulations
Work Place (Minimum Health and Safety Requirements for Work at
Construction Sites) Regulations
Lifts Regulations
Inspection of Lifts Regulations
Construction Products (Implementation) Regulations
Environment Protection Act
Activities Requiring Permit by Local Councils Regulations
Cultural Heritage Act
Public Health Act
Swimming Pools Regulations
Malta Competition & Consumer Affairs Authority (MCCAA) Act
Building Regulation Act
Energy Performance of Buildings Regulations
Avoidance of Damage to Third Party Regulations Now superseded by
LN136/2019
In-Building Physical Infrastructure (Access to Electronic Communications
Services) Regulations
Regulator for Energy and Water Services Act
Electricity Supply Regulations
Control of Swimming Pools Regulations
Electrical Installations Regulations
Waste Regulations
Development Planning Act
Environmental Management Construction Site Regulations
Development Planning (Procedure for Applications and their Determination)
Regulations
Development Planning (Health and Sanitary) Regulations
Energy and Water Agency (Establishment as an Agency) Order
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This comm ittee has been appointed by the Prime Minister to evaluate the current situation
with regards to the bu ilding industry and assess and exam ine any possible reforms required
in the industry to further improve the same. In this regard the following key experts were
identified and appointed by the Prime Minister:
. ~Jj-e.
Chief Justice Emeritus Lawrence Quintano who holds more than thirteen years'
experience within the Maltese Judiciary both as a Magistrate and Judge,
Dr. Mark Simiana who holds more than twelve years in practice both in Criminal and Civil

Court proceedings,
Dr. Adrian Mifsud, a Geotechnical Engineer with twenty-five years of experience in

excavation and foundation engineering, and
Perit Mario Cassar, a Civil Engineer holding more than thirty-five years of experience

including expertise in Court related proceedings related to building construction accidents.

This report identifies

safeg uards,

short-term

recommendations for reform in the building industry.

Apri l 2020
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measures, and

long-term goals as

1

Safeguards
1. The use of pneumatic hammer excavation equipment can be restricted in certain
specific sites, or specific areas in specific sites, where such use is ill-advised from the
structural point of view.
2. Define zones in which specific excavation machinery cannot be used, to protect third
parties. Create concessions to this, as long as proper mitigation measures are in place,
to encourage proper methodologies.
3. Excavation works should observe a distance of more than 2’6” (760 mm) from the
adjacent/surrounding boundary walls, increasing at an angle of 45 degrees (or at a
width to depth ratio of 1:1) depending upon the excavated depth. This depending on
the type of rock/soil being excavated. This in lieu that the developer is bound to carry
out underpinning/shoring in the boundary wall vicinity, and this at his own expense.
This without any prejudice to third party rights.
4. All excavation works should be restricted during certain specific hours of the day in
inhabited/built up areas.
5. Works to be stopped if noise/sound pressure level measured in the properties of third
parties is exceedingly high beyond the level of tolerance.
6. Introduction of appropriate legislation, to ensure proper enforcement against specified
acts and impose penalties which act as an effective deterrent. One could also consider
the criminalisation of certain breaches. In the case of development consisting in the
erection of additional storeys on an existing building. the developer’s Perit must
produce the necessary studies to prove that the development is technically possible
without causing distress to third parties. The developer’s Perit becomes responsible
for all consequences resultant from a breach of this duty.
7. As a temporary measure, a Building Construction Unit may be set up as an internal
consultee within the Planning Authority to be consulted at planning application stage
rather than at post-permit/execution stage also giving time for affected third parties to
submit representations.
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8. Prohibit architects from acting professionally in connection with projects which they
own, alone or jointly with others, or in which they have a financial and speculative
interest.
9. Introduce the concept whereby an insurance company providing cover to the
contractor and/or developer is obliged to indemnify third parties, saving any right of
redress it may have against the insured party as a consequence of any breach of
policy. The third parties may likewise be vested with a direct right of action against the
insurer.
10. Engage in an information campaign to advise prospective third parties about their
rights and responsibilities
11. Establish a clear and accessible helpline for affected third parties, possibly through
BCA/STO, and assure it is properly manned, and awarded with tools for prompt
reaction and response.

2

Short-term measures
1. Introducing the concept of technical feasibility as a part of process. As well as take
cognisance of issues pertinent to the feasibility of excavation or construction projects
2. Empower BCA and affected third parties to participate in the process.
3. Inform and empower affected third parties to check on developer, possibly through the
establishment of a “legal and technical aid” system which is to be operated until the
BCA is sufficiently empowered to take over all of its functions

2.1

Regulation

1. Create a clear distinction between PA and BCA, the latter boosted in terms of manpower (professionals) and enforcement capabilities.
2. Eurocodes to be used as guidelines in implementing the necessary measures.
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2.2

Responsibility for the building project

1. Clarification of roles and responsibilities on site and throughout the design, excavation
and construction process.
2. Kamra tal-Periti to be informed of those cases where false information has been
perpetrated by periti, and empowered to take decisions about disciplinary measures.
3. Make design entity responsible for a Works specification.
4. Make contractor entity responsible for a Works Method statement.
5. Ensure that all contractors are registered by a competent authority.
6. Revisit the role, functions and responsibilities of the STO.

2.3

Enforcement

1. Initiate enforcement/checking process throughout all phases, both at pre-construction
stage, and at excavation-construction stage.
2. The STO becomes the central figure that manages the enforcement process before
and after the permit is issued.
3. Have BCA/STO send the condition surveys to affected third parties for endorsement,
together with the contact number of the STO .
4. The STO becomes the main reference point for all concerned parties, handling
complaints by the neighbours and then taking the necessary action
5. Establish a system of deterrents/ including fines, the withdrawal of building permits,
triggered by the STO, to discourage non-compliance.

2.4

Registration and classification

1. Fine-tuning the warranting system for Periti, based on examination and experience..
2. Immediate registration schemes for contractors, classified according to competence,
and experience (since setting up), worker/professional compliment, machinery compliment
and organisational skills.
3. Registration scheme for ground investigation companies.
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Long-term goals
1. Proper setup and manning of BCA, which would eventually become a fully-fledged
authority rather than an agency.

This needs to have competent and trained

professionals (well-paid civil engineers) who can really assess and challenge work
specifications and method statements, not simply archive them.
2. Introduce the concept of the “building permit”, as an autonomous and distinct
requirement from the “planning permit”, to be the principle remit of the BCA
3. Develop the full set of local building regulations, and legislate accordingly
4. Have BCA manage and train a cohort of officers and organise their deployment on
building projects (like SCH and site monitors). All officers should have the proper
licensing (MCAST Certification in construction)
5. Have all concerned parties registered, licensed and or/warranted, and develop a
system where such registrations/warrants and licenses are only granted after a due
diligence process.
6. Explore methods to encourage shoring and underpinning of adjacent properties in line
with modern engineering practice, and provide the necessary regulatory framework to
allow their use.
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