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15th January, 2021

Honourable Dr Anġlu Farrugia
Speaker of the House of Representatives
Parliament Building
Republic Street
Valletta

Dear Sir,
In 2007, the Kamra tal-Periti embarked on a Quality Agenda based on the underlying principles that
“Periti owe a duty of care to their clients. Their work has a profound and long-lasting effect on the
community at large. As projects grow in scale and complexity, there is a growing awareness of the
need for the profession to meet today’s challenges and demands and deliver its product at a level of
quality commensurate with today’s expectations and standards of living. The Kamra tal-Periti is
working to improve its structures and those of the profession to allow its members to better serve
their clients and society through their work.” 1
A major part of this Quality Agenda consisted in the updating of the Periti Act to reflect, among other
matters, the following:
1. Malta’s membership of the European Union, in particular the impacts of the Professional
Qualifications Directive and the Services in the Internal Market Directive;
2. Our working experience of the Periti Act in its current form and our intimate understanding of
its strengths and flaws in regulating the profession;
3. The efforts of the Kamra to raise the profile and credibility of the profession;
4. Our commitment to promote the delivery of excellence to the public, the impact of our
profession on the community, the environment, and our quality of life; and
5. Our obligation to work for the advancement of the members of the profession.
Over the past fourteen years, through various legislatures, the Kamra tal-Periti has been consistently
striving for changes in the Periti Act, backed by multiple motions approved in various General
Meetings over the years which gave direction to subsequent Councils in its efforts to advance the
modernisation of the profession and the Periti Act.
1
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During the past eight years in particular, intensive discussions have been held with Government
regarding the changes that are required to the Act. Discussions were also held with the European
Commission to ensure that the new Periti Act complies with the afore-mentioned European
Directives.
The Kamra welcomes the fact that the Bill to replace the current Periti Act has moved to second
reading in Parliament in recent weeks, and recognises this long-awaited progress as an important
milestone for the profession and the country.
There are, however, a number of key aspects of the Bill of serious concern to the profession. During
the latest Annual General Meeting of the Kamra tal-Periti held on 10th December 2020, the Council
was mandated by the profession to submit its proposed amendments to the Bill, together with
supporting research documents annexed to this letter, including:
1.
2.
3.
4.
5.

Proposed motions for amendments to the Bill;
A paper outlining the regulation of professional conduct of architects across Europe;
A paper outlining liability periods of architects in Europe;
A paper outlining liability periods of civil engineers in Europe;
A paper providing statistical analysis of Court judgements regarding the liability of periti in
Malta since 1955;
6. A letter dated 2nd August 2019 binding Government to commitments it made with the Kamra
tal-Periti.
I would be grateful if you could make this letter and annexed documents available to all Honourable
Members of the House of Representatives.

The Kamra tal-Periti hereby also respectfully submits its formal request to be present for the
meetings of the Standing Committee wherein this Bill will be discussed, and to be granted the
opportunity to make its oral submissions thereto.

Yours sincerely,

Perit André Pizzuto
President, Kamra tal-Periti

cc:

Hon Dr Ian Borg, Minister for Transport, Infrastructure, and Capital Projects
Hon Perit Toni Bezzina, Opposition Spokesperson for Transport and Mobility, Infrastructure,
and Capital Projects
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Policies (EFAP).

THE PROFESSIONAL CENTRE
SLIEMA ROAD
GZIRA GZR 1633 - MALTA
TEL./FAX. (+356) 2131 4265
EMAIL. info@kamratalperiti.org
WEBSITE. www.kamratalperiti.org

ANNEX 1
Proposed Amendments to Bill 163 – Periti Act

SUBMISSIONS BY KAMRA TAL-PERITI

15 JANUARY 2021

THE PROFESSIONAL CENTRE
SLIEMA ROAD
GZIRA GZR 1633 - MALTA
TEL./FAX. (+356) 2131 4265
EMAIL. info@kamratalperiti.org
WEBSITE. www.kamratalperiti.org

Proposed Amendments to Bill 163 – Periti Act
SUBMISSIONS BY KAMRA TAL-PERITI

1.

General note

1.1.

This document proposes amendments to the Bill to ensure that the Periti Act functions
adequately, follows various decisions adopted in General Meeting of the Kamra tal-Periti¸
and safeguards the principles of self-regulation and good governance.

1.2.

Sections 2 – 4 outline the main justifications behind the proposed amendments, while
Section 5 presents all the amendments in tabular form.

1.3.

The main proposed amendments to the Bill are presented in Section 5.1, which covers the
English version since it is was the working document used during discussions with
Government. The proposed amendments would apply symmetrically to the Maltese
version of the Bill but have not been reiterated in Section 5.2 covering the amendments in
the Maltese version for the sake of brevity and avoidance of repetition. They are, of
course, necessary in both languages.

1.4.

Additional proposals for amendments for the Maltese version are outlined in Section 5.2,
mainly concerning issues of translation. It is pertinent to point out that the Kamra had
never seen the Maltese version before the publication of the Bill.

2.

Periti Professional Conduct Board

2.1.

The Council of the Kamra tal-Periti is vested with the power and duty of conducting
enquiries into any charge of professional misconduct, malpractice, abuse or failures by
periti. During a General Meeting of the Kamra, the profession approved the establishment
of a Standing Committee that would be delegated by the Council to investigate the
allegations brought against a perit, and make a recommendation to the Council on any
action that should be taken.

2.2.

The Kamra tal-Periti felt the need to formalise the existence of the Standing Committee
and lobbied for its inclusion in the Periti Act, through the establishment of the Periti
Professional Conduct Board which would remain within its remit. The Kamra’s also wished
to concurrently provide greater efficiency to the proceedings, tighter regulations on the
processes to be adopted, and better representation afforded to the periti charged with
misconduct.
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2.3.

Final agreement on Article 13 as presented in the Bill had never been reached between
the Kamra tal-Periti and Government, particularly in relation to subarticles 13(1)(a) and
(b), which deal with the composition of the Board and the appointment of its Chairman
and members. While the composition per se is not being objected to, and was indeed a
form proposed by the Kamra, the profession objects in the strongest possible way to the
proposed wording that both the Chairman and the Members be appointed “by the
Minister in consultation with the Kamra”.

2.4.

It must be stated here that the Kamra’s formal position as endorsed by various General
Meetings is that all members of the Board, including the Chairman, are to be appointed by
the Kamra. During our negotiations we noted that we would be prepared to concede to
an alternative whereby the Chairman may be appointed by the Minister but only if this
appointment is made in agreement with the Kamra, even though this went contrary to
the direction given by the Kamra’s General Meetings.

2.5.

Since the Periti Professional Conduct Board will serve as a quasi-judicial body, it is
pertinent to note the Venice Commission’s comments on specialised tribunals, which are
similar in nature. The Commission states that “[t]ribunals do not have a general
jurisdiction and that their remit is limited to particular fields which normally require
either special expertise or a combination of both legal and practical knowledge of a
particular sector. Their decisions are generally subject to an appeal to the Court of
Appeal, with a tendency of that court to examine both matters of fact and law”. It also
confirms that “Members of these Tribunals … are bound by the rules of independence
and impartiality” 1.

2.6.

Given the similarity between the Periti Professional Conduct Board and specialised
tribunals, it is worth underscoring the importance of independence from the Executive
Branch to ensure impartiality. It is thus our considered view that retaining the function of
appointing the members of the Conduct Board within the Council, would guarantee the
impartiality of the Board and thus be aligned with the universally acclaimed objectives of
good governance.

2.7.

In this respect, it is also pertinent to point out that in 2020, amendments to the current
Periti Act and its subsidiary legislation were passed by Parliament through the Devolution
of Certain Ministerial Powers Act, 2020. Through this Act, the powers held by the Minister
of Works were devolved to the Warranting Board.

2.8.

Indeed, when introducing the afore-mentioned Act in the plenary session held on 18th
March 2020, Minister Zammit Lewis stated the following:
“Dan l-Abbozz ta’ Liġi li qegħdin niddiskutu huwa ispirat mill-konċett li jneħħi aktar
diskrezzjoni tal-politiku f’dawn il-proċessi. Il-politiku għandu jieħu sehem aktar f’dik li
hija direzzjoni strateġika u l-mod kif it-twemmin jittraduċih f’policies li jressaq ’il
quddiem. Però, il-politku m’għandux ikun hu li jiffirma affarijiet tekniċi li jiġu mfassla
min-nies tekniċi.”

1

https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2020)006-e
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“Dan ifisser li jekk għandek assessment ta’ każ partikolari jew każ li hu bbażat fuq
policy, il-fatt li mhux se jkun il-Ministru li jiddeċiedi u jfassal il-policy, mhux se jkun ilMinistru li qed jiddeċiedi fuq il-każ individwali. B’hekk għandek inqas indħil millpolitiku.”
“L-għan hu li kemm jista’ jkun, id-deċiżjonijiet jittieħdu fil-livelli li huma l-aktar viċin innies u mhux fil-livelli li huma l-aktar ’il bogħod min-nies.”
“Sinjura President, se nagħlaq b’punt importanti li qed norbtu ma’ dan l-Abbozz ta’ Liġi
għax għandu x’jaqsam mal-poteri. Il-Gvern eżamina r-rapport tal-Kummissjoni Venezja
u se jkun qed jimplimenta diversi miżuri minn dan ir-rapport mingħajr dewmien u,
kemm jista’ jkun, bl-aktar mod viċin ta’ dak li qed tgħid il-Kummissjoni Venezja...
Nista’ nħabbar ukoll li qegħdin fil-proċess li neżaminaw anke l-poteri ta’ ħatra.”

2.9.

The Kamra, therefore, is perplexed as to why the Bill as presented is proposing to reverse
the process of delegation initiated by the Devolution of Certain Ministerial Powers Act,
and is taking the remit of professional conduct away from the Council, a remit it has held
since 1920, and assigning it to the Minister. In what effectively amounts to centralisation
of power to the Executive, the relative articles in the Bill contrast with statements made
by Minister Zammit Lewis only a few months ago, as well as the recommendations of the
Venice Commission in this regard.

2.10. It is important to underscore the fact that this profession has been founded on selfregulation in the current form since 1920. This is not unique to Malta. The architectural
profession across Europe is also founded on self-regulation.
2.11. Indeed, the Kamra has conducted a survey among Member Organisations of the
Architects’ Council of Europe to understand how the equivalent of the Periti Professional
Conduct Board is appointed in their respective countries. The results are summarised in
the report in Annex 2. By the time of the drafting of the report, 10 European architect
associations had replied. The survey confirmed that in none of the 10 EU member states
does the Government have any involvement whatsoever in the appointment of the
members of the conduct boards.
2.12. The systems that are currently in place in Europe are one of two types:
a) Disciplinary proceedings are undertaken by the architect associations' Council
composed of members elected from and by the profession – as is the case with the
current Periti Act); or
b) Disciplinary proceedings are undertaken by a board appointed by the Council – as has
been proposed by the Kamra for the past 14 years.
2.13. Your attention is also drawn to the Letter of Commitment of the 2nd August 2019
(enclosed at Annex 6), wherein Government took note “of the role of the Kamra to
regulate the conduct of all members of the profession. The powers currently vested with
the Minister under Articles 15 and 17 of the Periti Act (Cap. 390), shall be taken up by a
Board established in consultation with the Kamra, and having due regard to the motions
approved by its various General Meetings, and this in the interest of the profession, its
clients and society at large.” [added emphasis]
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2.14. The Council of the Kamra tal-Periti, supported by repeated decisions of its General
Meetings, therefore strongly objects to Articles 13(1)(a) and (b), and 13(4) of the Bill and
submits the following amended version:
13. (1) The Kamra shall refer the investigation into any alleged breach on the part of
Periti in terms of this Act to a Board, to be known as the Periti Professional
Conduct Board which shall consist of:
(a) a chairman to be appointed by the Minister, in agreement with the Kamra
tal-Periti, from retired judges or magistrates;
(b) four (4) members selected by the chairman from a pool of not less than ten
(10) warrant holders, appointed by the Council of the Kamra, who have held a
warrant issued under this Act for at least fifteen (15) years.
13. (4) When any vacancy for the post of chairman of the Board occurs, the Minister
shall, as soon as practicable, appoint another person to fill the vacancy in
agreement with the Kamra;

3.

Mandatory Professional Indemnity Insurance and Term of Liability

3.1.

The Kamra tal-Periti has been advocating for the introduction of mandatory professional
indemnity insurance (PII) for periti for almost two decades. This would provide enhanced
safeguards to the public, while also raising the bar within the profession through more
rigorous attention to risk and standards.

3.2.

The difficulty that the Kamra has encountered over the years in its efforts to introduce
this obligation in the law, is that the insurance market is unable to provide adequate
cover for the liabilities ensuing from Article 1638 of the Civil Code.

3.3.

Article 1638 of the Civil Code stipulates that “if a building or other considerable stone
work erected under a building contract shall, in the course of fifteen years from the day on
which the construction of the same was completed, perish, wholly or in part, or be in
manifest danger of falling to ruin, owing to a defect in the construction, or even owing to
some defect in the ground, the architect and the contractor shall be responsible therefor”
and that “the relative action for damages must be brought within two years from the day
on which any of the said cases shall have occurred.”

3.4.

Local insurance providers only provide PII policies renewed annually, with retroactive
cover and run-off cover not exceeding 5 years. Discussions with the Malta Insurance
Association undertaken in the past year confirmed this position. This means that the
provisions in the Bill requiring mandatory PII would be impossible to fulfil unless the
period of liability reflects the supply found in the insurance market. This is particularly
important if a professional wishes to retire or temporarily cease to practise for personal
reasons, and therefore needs to buy a one-time run-off policy, rather than an annual one.
It is also important when, as is increasingly the case, it is necessary to buy single project
policies. If PII policies cannot be obtained on the market, then many other aspects of the
Periti Act will not be able to be implemented.
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3.5.

It is for this reason that, again since 2007, the Kamra tal-Periti has been advocating for the
reduction in both the term of liability and the limits of liability. Unless they are brought in
line with market realities, periti will never be in a position to be covered adequately,
irrespective of whether PII becomes mandatory or remains voluntary, to the detriment of
the public interest. The only other alternative is to impose upon insurance providers the
minimum PII cover to be provided on the market, however this is likely to result in the
withdrawal of PII products altogether.

3.6.

It is also important to point out that the Kamra understands that the Maltese market is
considered to be relatively high risk for underwriters in major financial jurisdictions,
particularly due to the poor-quality legislation governing the construction industry. It is
our understanding that to limit the risk, liability periods and scope of cover offered by
insurance providers and brokers in the local market fall significantly short of what a perit
operating in Malta requires to achieve full cover. Our parallel efforts to introduce a
modern building and construction regulation framework for Malta aimed at reducing
public risk refer.

3.7.

Another key aspect to be considered is the fact that periti operate within the Common
Market, and for this reason the period and limits of liability should, as a minimum, be
brought in line with EU averages, and no longer remain one of the most onerous liability
periods in Europe.

3.8.

Initially one of the main concerns was the “country of origin principle” on which the
Services Directive was originally based, which implied that a service provider established
in an EU Member State would be bound by the regulations governing the profession in
such State. This would have created an imbalance, and placed Maltese practitioners at a
disadvantage

3.9.

In time, the “country of origin principle” was replaced with the “country of destination
principle”, meaning that it is the regulations in force in a Member State that govern all
services providers, irrespective of their country of establishment. This, in turn, leads to
the questioning of the liability period and limits in terms of their proportionality with
respect to the objectives of reducing costs and simplifying procedures that Member
States impose on service providers in cross-border situations.

3.10. The Kamra tal-Periti has carried out research to establish the term and extent of liability
of architects and civil engineers, respectively, in the European Union. The liability for
architects is produced in Annex 3, while that for civil engineers can be perused in Annex 4.
3.11. Figure 1 below illustrates the liability period for architects across Europe. While this varies
considerably, with Northern European countries focusing more on contracts and building
regulations, with Southern Europe having a greater tendency to establish liability through
the Civil Code, it is clear that the period of liability in most countries is far lower than that
prevalent in Malta. Indeed, the average liability period in Europe is seven years.
3.12. The Kamra tal-Periti has also commissioned the Department of Civil Law at the University
of Malta to undertake legal research on the number of civil cases filed against periti, solely
or jointly with the contractor and/or developer, since 1955, including but not limited to
claims in terms of Art. 1638, with a particular interest in establishing the time that elapsed
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from completion/handover to the occurrence of the damage. A summary of the findings
can be found below, while the full report has been included in Annex 5.
3.13. Figure 2 illustrates the number of civil cases filed against periti since 1955 under various
provisions of the Civil Code. It is interesting to observe the increase in number of cases in
the past twenty years, coinciding with the introduction of planning policies promoting
increased building heights and minimum parking requirements, without the introduction
of adequate building regulations.

Figure 1 - Professional liability of architects in Europe (Green: 1 - 5 years; Blue: more than 5 years;
Red: varies depending on type). Source: Architects’ Council of Europe (ACE)2

2

https://www.ace-cae.eu/international/insurance-overview/?key=1-1
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Figure 2 – Civil cases files against periti since 1955 (See Annex 5)

3.14. Figure 3 illustrates the apportionment of liability by the Courts to the various contributors
of a construction. It bears pointing out that a perit was only found liable four times
under Article 1638 since 1955: once alone, and three times in solidum with others,
including developers and contractors.

Figure 3 - Apportionment of liability as per judgements of civil cases (See Annex 5)
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Figure 4 - Lapse of time from handover/completion to filing of civil suit in which perit is found liable
alone or in-solidum with others

3.15. Figure 4 illustrates the amount of time that lapsed between the handover and the
identification of a defect in those cases where a perit was found liable, solely or in solidum
with the developer and/or contractor. The statistics clearly indicate that the majority of
incidents occur during construction or shortly after handover.
3.16. Out of the 26 cases, 12 were filed during construction, 11 were filed within three years
from handover, while only 3 were filed beyond three years from completion. A closer
review of these three cases, which are statistical outliers, indicates that the structural
defects were of a minor nature, and the technical opinions upon which the judgements
were disregarded by the Courts.
3.17. Given that in 88% of the cases, the defects emerged during construction or within the first
three years of completion, the Kamra questions the proportionality of the 15-year liability
period. It is indeed our considered view that imposing insurance cover for a risk that is
statistically negligible is disproportionate.
3.18. Moreover, the Kamra submits that risk to public safety can be better managed through
the introduction of a new building and construction regulation framework that has in-built
checks and balances, and through training and licensing of all operators in the industry.
This is also catered for in the subject Bill whereby mandatory continuous professional
development (CPD) is also planned to be introduced within the Certificate to Practise
regime.
3.19. Once again, attention is drawn to the Letter of Commitment of the 2nd August 2019,
wherein Government confirmed that “Liability periods will be brought in line with other
models adopted within the European Union.” While acknowledging that amendments to
the Civil Code do not form part of this Bill, it is essential that the necessary amendments
to reduce the liability period in the Civil Code to match the cover available in the local
insurance market is introduced concurrently with the passing of this Bill.
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4.

Professional stamp

4.1.

During consultation meetings with Government, the Kamra had proposed the
introduction of an official stamp for periti as an additional safeguard for the public. By
having standardised, official stamps, the public will be reassured that only warrant holders
would sign off documentation falling within the scope of activities reserved solely to
periti.

4.2.

With the introduction of the Certificate to Practise, it is only possessors of such
Certificates who would be authorised to provide professional services, and therefore sign
off documentation.

4.3.

The Bill, however, proposes to grant a stamp to all warrant holders, not just those to
whom a Certificate to Practise is issued. It is our considered view that this would render
the exercise of issuing stamps futile.

4.4.

Since Certificates to Practise are to be issued by the Kamra, in our view the responsibility
for issuing stamps should also fall within the remit of the Kamra, and not the Warranting
Board as proposed in the Bill.
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5. Detailed List of Proposed Amendments
5.1.

English Version

Article
2 (1)

4 (4)

Original
"Minister" means the Minister responsible for
Works and to the extent of any functions
delegated to it by the Minister, includes the
Periti Warranting Board
A professional stamp, carrying his name and
the registration number, to a design as shall be
prescribed by regulation, shall be issued for
this purpose by the Warranting Board at the
time of the entering of the name of the
warranted professional in the relative list or
lists, which stamp may also be issued in
electronic format.
Such stamp shall be used in all documentation
produced by the warrant holder where a
stamp is required to confirm all formal
documentation and shall clearly state whether
the holder is a Perit Arkitett and, or a Perit
Inġinier Ċivili.

Proposed Amendment
"Minister" means the Minister responsible for
the Construction Industry and to the extent of
any functions delegated to it by the Minister,
includes the Periti Warranting Board
DELETED

Justification
It is our considered view that the
profession should fall within the
same portfolio as the industry to
which it belongs.
See section 4 above, and proposed
sub-article 12 (g) below.
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Article
7 (1) (ii)

Original
the Warranting Board may admit the person to
the respective list, as appropriate, provided
that the person undertakes to fulfill
compensatory measures, in accordance with
regulations that may be prescribed:

8 (4)

NIL

9 (2) (v)

a written declaration including details of
professional indemnity insurance cover or
other means of personal or collective
protection with regard to professional
liability, once a year, for every year that he
intends to offer services in Malta.

11 (b)

to receive any documentation from any
eligible person for the provision of temporary
and provisional service in accordance with
article 9 and undertake any other processes as

Proposed Amendment
the Warranting Board may admit the
candidate to the respective list, as
appropriate, provided that the person
undertakes to fulfil compensatory measures,
in accordance with regulations that may be
prescribed:
A service provider practising the profession
on the basis of this article shall remain
subject to the rules, whether of a
professional, statutory or administrative
nature, which are directly related to
professional qualifications, definition of the
profession, use of titles, serious professional
malpractice, directly and specifically related
to consumer protection and safety, and shall
be subject to disciplinary provisions which are
applicable to warrant holders.
a written declaration including documentary
evidence of professional indemnity insurance
or other means of personal or collective
protection covering those activities or
services referred to in article 3 (1) which are
carried out in Malta, which written
declaration and documentary evidence shall
be provided once a year, every year that he
intends to offer services in Malta.
to receive any documentation from any
eligible person for the provision of temporary
and occasional service in accordance with
article 9 and undertake any other processes as

Justification
Inconsistency of terms

Service providers practising through
partial access, should also be
subject to disciplinary proceedings
as are those providing practising
through temporary and occasional
access under Article 9. The two
need to identical. This is consistent
with similar laws across Europe.

This is an amendment proposed by
Government, after the publication
of the Bill, which we do not have
any objection to.

Proposed terminology aligned with
European Directives
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Article
12 (7)
12 (g)

13 (1) (a)

13 (1) (b)

13 (4)

13 (5)

Original
Proposed Amendment
stipulated in this Act
stipulated in this Act
The Minister shall, after consulting with the The Minister shall, in agreement with the
Council of the Kamra, make regulations
Council of the Kamra, make regulations
NIL
vesting the Council of the Kamra with the
authority to issue a professional stamp to
each warrant holder or partnership, carrying
his or its name and the registration number,
to a design as shall be prescribed by
regulation, upon the issuance of the
certificate to practise. Such stamp shall be
used in all documentation produced by the
warrant holder or partnership or by any one
of the warrant holders constituting such
partnership where a stamp is required
a chairman to be appointed by the Minister, in a chairman to be appointed by the Minister, in
consultation with the Kamra tal-Periti, from agreement with the Kamra tal-Periti, from
retired judges or magistrates
retired judges or magistrates
four (4) members selected by the chairman four (4) members selected by the chairman
from a pool of not less than ten (10) warrant from a pool of not less than ten (10) warrant
holders, appointed by the Minister in holders, appointed by the Council of the
consultation with the Kamra, who have held a Kamra, who have held a warrant issued under
warrant issued under this Act for at least this Act for at least fifteen (15) years.
fifteen (15) years.
When any vacancy for the post of chairman of When any vacancy for the post of chairman of
the Board occurs, the Minister shall, as soon as the Board occurs, the Minister shall, as soon as
practicable, appoint another person to fill the practicable, appoint another person to fill the
vacancy in consultation with the Kamra
vacancy in agreement with the Kamra
When vacancies in the pool of members When vacancies in the pool of members
appointed by the Kamra occurs, another appointed by the Kamra occurs, another
person shall be appointed by the Kamra to fill person shall be appointed by the Council of

Justification
See section 2 above
See section 4 above

See section 2 above

See section 2 above

See section 2 above

Inconsistency of terms
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Article

13 (9)

14 (2)

14 (3) (a)

15 (2)

16 (2)

Original
the vacancy according to this article.

Proposed Amendment
the Kamra to fill the vacancy according to this
article.
The Periti Professional Conduct Board shall DELETED
also carry out inquiries relating to any alleged
infringements of article 18
Where a warrant holder is in breach of sub- DELETED
article 18(1), the Periti Professional Conduct
Board may, after due process in accordance
with this Act and the relevant regulations,
impose a fine of up to five thousand euro
(€5,000) or revoke or suspend the warrant for
up to a period not exceeding six (6) months, or
both such fine and revocation or suspension.
communicate such decision to the warrant communicate such decision to the warrant
holder and to the complainant
holder, partnership of periti, or service
provider, as applicable, and to the
complainant
Those professionals who are entered in the list Those warrant holders who are entered in the
of Perit Arkitett shall have the right to use the list of Perit Arkitett shall have the right to use
title of Perit Arkitett. Those professionals who the title of Perit Arkitett. Those warrant
are entered in the list of Perit Inġinier Ċivili holders who are entered in the list of Perit
shall have the right to use the title of Perit Inġinier Ċivili shall have the right to use the
Inġinier Ċivili. Those professionals who are title of Perit Inġinier Ċivili. Those warrant
entered in both lists shall have the right to use holders who are entered in both lists shall
the combined title Perit Arkitett u Inġinier have the right to use the combined title Perit
Ċivili. Only partnerships who are entered in the Arkitett u Inġinier Ċivili. Only partnerships who
list of Periti shall have the right to use the title are entered in the list of Periti shall have the
of Periti.
right to use the title of Periti.
No person other than a warrant holder may be No person other than a warrant holder may be
a partner in a partnership of warrant holders.
a partner in a partnership of periti.

Justification

PPCB does not have the authority
to carry out inquires unless
delegated to do so by the Council.
Schedule of penalties applicable to
warrant holders are planned for
inclusion in Subsidiary Legislation.
Moreover, Art 26 (6) does apply to
this article as proposed, which will
eventually render it obsolete.

Partnerships of periti and services
providers as defined in the Act are
also
subject
to
disciplinary
proceedings.
The term “professional” is not
defined in the Act.

Inconsistency of terms
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Article
16 (4) (c)

16 (9)

17 (1)

Original
The responsibilities and liabilities for anything
done or omitted to be done during the period
in which a warrant holder was a signatory to
such an agreement shall not cease, in respect
of such person, by his retirement, death or
other cause by which he ceases to be a
signatory, unless the agreement stipulates
otherwise and such agreement is drawn up by
a public deed before a notary public and
registered in the public registry.

(a) A professional stamp, carrying the
partnership registered name, and the
registration number shall be issued for this
purpose by the Kamra at the time of the
entering of the name of the partnership in the
relative list.
(b) Such stamp shall be used in all
documentation produced by the partnership or
by any one of the warrant holders constituting
such partnership where a stamp is required.
Notwithstanding the provisions of article 16,
any legal personality recognised by, or
obtained following registration in accordance
with the Laws of Malta and established in
Malta, or the laws of the Member State in
which it is established in the case of crossborder services offered in accordance with the

Proposed Amendment
The responsibilities and liabilities for anything
done or omitted to be done during the period
in which a warrant holder was a signatory to
the agreement referred to in sub-article 1
shall not cease, in respect of such person, by
his retirement, death or other cause by which
he ceases to be a signatory, unless the
agreement stipulates otherwise to the
satisfaction of the Warranting Board and is
drawn up by a public deed before a notary
public and registered in the public registry.
Provided that this subarticle shall not be
construed as a breach of article 25.
DELETED

Justification
The Kamra agrees with this article,
but notes that it may be
interpreted to be in conflict with
Article 25.
Furthermore, it notes that the
agreement referred to should be
vetted by the Warranting Board, in
order to ensure that responsibilities
and liabilities are appropriately
assigned

See section 4 above, and proposed
sub-article 12 (g).

Notwithstanding the provisions of article 16, The term “indemnity” is missing.
any legal personality recognised by, or
obtained following registration in accordance Inconsistency of terms
with the Laws of Malta and established in
Malta, or the laws of the Member State in
which it is established in the case of crossborder services offered in accordance with the
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Article

18 (1)

Original
Services Directive, can undertake the provision
of architectural and of civil engineering
services, provided that for those professional
services reserved by any Law of Malta to a
warrant holder, the names of the Perit or
Periti, or the professionals undertaking such
services in accordance with this Act and who
shall carry the liabilities arising from these
reserved professional services, shall be clearly
identified in any formal communication or
contract of services or marketing material; and
provided that appropriate professional
insurance policies in accordance with article 18
are held in the names of such professional or
professionals, which insurance policies shall be
made available for inspection by any person
wishing to use the relative professional
services.
Every warrant holder or partnership
registered under this Act shall be required to
be covered by insurance policies and such
insurance shall provide adequate cover for all
those activities or, services referred to in
article 3(1). The insurance policies shall cover
the warrant holder or the partnership against
any liability which the warrant holder or the
partnership may incur, for compensation in
respect of loss or damage to any person or
thing as a result of any negligent act, breach
of duty, error or omission committed by the
warrant holder, the partnership, any partner

Proposed Amendment
Services Directive, can undertake the provision
of architectural and of civil engineering
services, provided that for those professional
services reserved by any Law of Malta to a
warrant holder, the names of the Perit or
Periti, or the professionals undertaking such
services in accordance with this Act and who
shall carry the liabilities arising from these
reserved professional services, shall be clearly
identified in any formal communication or
contract of services or marketing material; and
provided that appropriate professional
indemnity insurance policies in accordance
with article 18 are held in the names of such
warrant holder or service provider, which
insurance policies shall be made available for
inspection by any person wishing to use the
relative professional services.
Every warrant holder or partnership
registered under this Act shall, with respect to
all those activities or services referred to in
article 3(1), be required to be covered by a
professional indemnity insurance policy or
other means of personal or collective
protection, with limits as may be prescribed
in regulations made by the Minister under
this Act, against any liability in tort which
such warrant holder or the partnership may
incur, for compensation in respect of loss or
damage to any person or thing as a result of
any negligent act, breach of duty imposed by

Justification

PII policies to cover damges
resulting from criminal activity do
not exist, as also confirmed by the
Malta Insurers Association.
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Article

18 (2)

18 (3)
18 (3) (c)

Original
thereof, or any of the employees, as well as
against any claim in respect of any loss or
damage brought about or contributed by a
criminal or malicious act or omission of any of
their employees:
Professional liability carried by a Perit under
the Laws of Malta is unlimited for the period
prescribed in the relative law, unless otherwise
prescribed. The insurance policies shall be held
by every warrant holder, individually or in the
name of a partnership and cover all the
activities and services of the warrant holder or
partnership of warrant holders.
The insurance policy shall:
shall provide indemnity for liabilities arising
from the activities and services of the warrant
holder provided before the warrant holder’s
retirement or the date when, for whatever
reason the warrant holder ceases to practise
the profession, for a period of not less than
five (5) years from the date of retirement or
the date the warrant holder stops holding a
warrant

Proposed Amendment
law, error or omission committed by the
warrant holder, the partnership, any partner
thereof, or any of the employees in the
carrying out of their functions:

Justification

DELETED

PII policies to cover unlimited
liability do not exist, as also
confirmed by the Malta Insurers
Association.

The professional indemnity insurance or
protection referred to in subarticle (1) shall:
provide professional indemnity cover for
claims arising from the activities and services
referred to in article 3 (1) provided by the
warrant holder or partnership before
retirement or the date when, for whatever
reason the warrant holder ceases to practise
the profession, for a period of not less than
five (5) years from the date of retirement or
the date the warrant holder stops holding a
warrant;

Inconsistency of terms

Provided that when a warrant holder has
carried out activities or provided services
referred to in article 3 (1) while in employment
in accordance with article 17, the employer
shall continue to provide professional

The five-year limitation on run-off
cover is a reflection of the
limitation imposed by the local
insurance market. The period of
liability must reflect this limitation,
otherwise the public will not be
adequately protected, particularly if
the perit is retired or deceased.
We are also proposing the
introduction
of
additional
protection for periti providing
reserved
activities
while
in
employment, such as in design-andbuild scenarios.
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Article

Original

18 (4) (a)

A warrant holder shall be exempt from the
provisions of sub-article (1) if he submits a
letter to the Kamra declaring that he is not
providing any activity or service that directly or
indirectly falls within the definition of the
professional services of a perit.

18 (4) (b)

The Kamra shall accept the warrant holder’s
declaration without the need for further
question or clarification.
Notwithstanding the provisions of sub-article
(1), a fresh warrant may be issued at any time,
provided that a period of ten (10) years has
not elapsed from the date that such warrant or
registration was withdrawn or cancelled, if the
conditions for such issue or registration with
the Warranting Board are satisfied and
provided that the Warranting Board is
consulted and finds no objection.
has been found guilty, by a decision of the
Periti Professional Conduct Board subject to
an appeal before the Court of Appeal, of the
following acts or omissions

19 (2)

21 (1) (a)

Proposed Amendment
Justification
indemnity cover for the warrant holder in his
employ for the entire liability period, even if
the employment is for any reason terminated.
A warrant holder shall be exempt from the See section 4 above.
provisions of sub-article (1) if he submits a
letter to the Kamra declaring that he is not
providing any activity or service that directly or
indirectly falls within the definition of the
professional services of a perit, and surrenders
the professional stamp to the Kamra.
DELETED
This is an unnecessary limitation
and may be used to limit the scope
of disciplinary investigations.
Notwithstanding the provisions of sub-article Inconsistency of terms
(1), a fresh warrant may be issued at any time,
provided that a period of ten (10) years has
not elapsed from the date that such warrant
was withdrawn or cancelled, if the conditions
for such issue with the Warranting Board are
satisfied and provided that the Warranting
Board is consulted and finds no objection.
has been found guilty, through disciplinary
decisions under this Act subject to an appeal
before the Court of Appeal, of the following
acts or omissions

The
Council
still
exercises
disciplinary functions under this
Act,
including
prima-facie
investigations and decisions to pass
on a case to the PPCB.
21 (1) (a) (vi) failure to cooperate fully with the requests failure to cooperate fully with the requests The
Council
still
exercises
made by the Periti Professional Conduct Board made by the Council of the Kamra tal-Periti or disciplinary functions under this
in relation to an investigation on issues related the Periti Professional Conduct Board in Act,
including
prima-facie
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Article

Original
to this sub-article

21 (3)

The decision of the Periti Professional
Conduct Board shall include the reasons for
the suspension of the certificate to practise or
the revocation of a warrant, and the relevant
minutes of the meetings and, or sittings of the
Periti Professional Conduct Board
Decisions of the Warranting Board or the
Council of the Kamra tal-Periti envisaged
under this Act shall be subject to an appeal
before the Administrative Review Tribunal
established by article 5(1) of the
Administrative Justice Act.

23 (1) (a)

23 (2)

25

Proposed Amendment
relation to an investigation on issues related to
this sub-article
Disciplinary decisions in terms of this Act shall
include the reasons for the suspension of the
certificate to practise or the revocation of a
warrant, and the relevant minutes of the
meetings and, or sittings.

Justification
investigations and decisions to pass
on a case to the PPCB.
The
Council
still
exercises
disciplinary functions under this
Act,
including
prima-facie
investigations and decisions to pass
on a case to the PPCB.

Decisions of the Warranting Board or the
Council of the Kamra tal-Periti envisaged
under this Act, excluding any decisions related
to disciplinary proceedings, shall be subject to
an appeal before the Administrative Review
Tribunal established by article 5(1) of the
Administrative Justice Act.
Decisions of the Periti Professional Conduct Decisions
taken
following
disciplinary
Board shall be subject to appeal before the proceedings under this Act shall be subject to
Court of Appeal as contemplated in article appeal before the Court of Appeal as
14(1).
contemplated in article 14(1).

The
Council
still
exercises
disciplinary functions under this
Act,
including
prima-facie
investigations and decisions to pass
on a case to the PPCB.

Any agreement or arrangement purporting to
exempt a warrant holder or a partnership of
warrant holders from any liability,
responsibility or duty under this Act or under
any other law, or to relieve them therefrom,
or, except under any indemnity insurance as
provided under article 18, to indemnify them
against any such liability, responsibility or duty
shall be null and void:

Any agreement or arrangement purporting to
exempt a warrant holder or a partnership of
periti from any liability, responsibility or duty
under this Act or under any other law, or to
relieve them therefrom, or, except under any
indemnity insurance as provided under article
18, to indemnify them against any such
liability, responsibility or duty shall be null and
void:

The
Council
still
exercises
disciplinary functions under this
Act,
including
prima-facie
investigations and decisions to pass
on a case to the PPCB.
Inconsistency of terms
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Article

26 (5)

26 (6)

29

30

Original
Provided that this article shall not be
construed to mean that a warrant holder or a
partnership of warrant holders cannot choose
to delegate any of its professional duties and
responsibilities to another warrant holder or a
partnership of warrant holders by mutual
agreement.
Any person who is found practising without
being in possession of a certificate to practise
issued by the Kamra tal-Periti shall be guilty of
an offence and shall, on conviction by the
Periti Professional Conduct Board, be liable to
a fine (multa) of not less than five hundred
euro (€500) but not exceeding five thousand
euro (€5,000) or the suspension of the warrant
for up to six (6) months or to both such fine
and suspension, and in the case of a continuing
offence to an additional fine (multa) of one
hundred euro (€100) for each day
during which the offence continues.
The fines stipulated under this article shall be
increased annually in accordance with the
index of inflation
Whenever the term "architect" is used in any
other law it shall have the same meaning
assigned to it as "perit arkitett" or "perit
inginier civili" or "perit arkitett u inginier
civili" as referred to in this
Act.
The Periti Act and all subsidiary legislation

Proposed Amendment
Justification
Provided that this article shall not be
construed to mean that a warrant holder or a
partnership of periti cannot choose to
delegate any of its professional duties and
responsibilities to another warrant holder or a
partnership of warrant holders by mutual
agreement in writing.
DELETED
Schedule of penalties applicable to
warrant holders are planned for
inclusion in Subsidiary Legislation.

The fines stipulated under this Act shall be
increased annually in accordance with the
index of inflation
Whenever the term "architect" is used in any
other law it shall have the same meaning
assigned to it as "perit" as referred to in this
Act.

This would apply to other fines to
be issued through Subsidiary
Legislation.
The laws that refer to “architect”
were drafted in the British period
and do not require a distinction
between the lists.

(1) The Periti Act and all subsidiary legislation

These amendments are essential to
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Article

Original
made thereunder, with the exception of the
Chamber of Architects Regulations, are hereby
repealed.

Proposed Amendment
made thereunder, with the exception of the
Chamber of Architects Regulations, are hereby
repealed

Justification
ensure a smooth transition, and to
safeguard the validity of current
warrants.

(2) Any regulations made under the Architects
Ordinance, hereinafter referred to as "the
Ordinance", shall continue to apply as in force
before the coming into force of this article,
until revoked or amended, with such
modifications, adaptations and limitations as
may be necessary in accordance with the
provisions of this Act.
(3) Any warrant granted before the coming
into force of this Act under the provisions of
the Ordinance shall, notwithstanding anything
contained in this Act, remain in force after the
coming into force of this Act and shall be
deemed to have been granted under this Act
and shall be governed by the provisions of this
Act.
(4) The Chamber of Architects established by
the Ordinance shall continue as the Kamra talPeriti referred to in article 12.
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5.2.

Maltese Version
In addition to the amendments already proposed above for the English version, the Kamra is propose additional amendments to the Maltese
text of the Bill as follows:

Article
2
8
9 (1)
9 (3)
9 (4)
11 (b)
18(1)
2

2

3 (1)

Original
bażi temporanja u ta’ kultant

Proposed Amendment
bażi temporanja u okkażjonali

"Bord li joħroġ il-Warrant tal-Periti" jew "Bord
tal-Warrant" tfisser il-Bord stabbilit mill-artikolu
10.
“Kamra tal-Periti" jew "Kamra" tfisser il-Kamra
tal-Periti u tal-Inġiniera Ċivili stabbilita millartikolu 12.

"Bord tal-Warrant tal-Periti" jew "Bord tal- Incorrect translation to Maltese
Warrant" tfisser il-Bord stabbilit mill-artikolu 10.

Il-prattika tal-arkitettura u tal-inġinerija ċivili
hija professjoni regolata, fid-dawl tal-ħtieġa
imperattiva li jiġi mħares l-interess pubbliku,
partikolarment għal dak li għandu x’jaqsam ma’
kwistjonijiet relatati mas-saħħa pubblika u ssiġurtà, ħarsien ambjentali, ħarsien ta’ wirt
kulturali, u l-integrità strutturali ta’ binjiet li
jirriżultaw minn disinn u s-superviżjoni talkostruzzjoni ta’ binjiet u xogħlijiet ta’ inġinerija;
għalhekk għadd ta’ liġijiet f’Malta jistipulaw li
xogħlijiet relattivi għandhom jitwettqu biss

Justification
Inconsistent with Maltese version
of the Mutual Recognition of
Professional Qualifications Act
(Chapter 451 of the Laws of Malta –
Subsidiary Legislation 451.03)

“Kamra tal-Periti" jew "Kamra" tfisser il-Kamra The term periti includes both
tal-Periti stabbilita mill-artikolu 12
architects and civil engineers that
hold a warrant under the Periti Act.
It is not a translation of “architect”,
which in Maltese is arkitett.
Il-prattika tal-arkitettura u tal-inġinerija ċivili Incorrect translation to Maltese
hija professjoni regolata, fid-dawl tal-ħtieġa
suprema li jiġi mħares l-interess pubbliku,
partikolarment għal dak li għandu x’jaqsam ma’
kwistjonijiet relatati mas-saħħa pubblika u ssiġurtà, ħarsien ambjentali, ħarsien ta’ wirt
kulturali, u l-integrità strutturali ta’ binjiet u
strutturi li jirriżultaw mid-disinn u s-superviżjoni
tal-kostruzzjoni ta’ binjiet u xogħlijiet ta’
inġinerija; għalhekk għadd ta’ Liġijiet ta’ Malta
jistipulaw li xogħlijiet relattivi għandhom
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Article
3 (2)

3 (4)

3 (7)

5 (2) (a)

5 (3)

Original
minn detentur tal-warrant.
L-ebda persuna ma għandha tipprattika lprofessjoni kemm-il darba ma jkollhiex warrant
għal dan il-għan maħruġ mill-Bord tal-Warrant.
Kull persuna li tingħata l-warrant għandha,
qabel ma tibda teżerċita l-professjoni, tieħu
ġurament ta’ lealtà u ġurament tal-kariga
quddiem il-Qorti tal-Appell, f’seduta pubblika,
kif inhu mfisser fl-artikolu 10 tal-Kodiċi ta’
Organizzazzjoni u Proċedura Ċivili, kif ġej:
Persuna li tipprattika l-professjoni skont dan lAtt għandha tirrifjuta li twettaq dawn is-servizzi
professjonali meta l-indipendenza professjonali
tagħha tkun kompromessa.
Iżda d-detenturi kollha tal-warrant, li isimhom
ikun jidher fir-reġistru eżistenti ta’ detenturi talwarrant fid-data tal-pubblikazzjoni ta’ dan l-Att,
għandhom ikunu intitolati li jiddaħħlu f’din illista. Ċittadini ta’ Stati Membri, jew pajjiżi terzi,
li ġew reġistrati fir-reġistru eżistenti taddetenturi tal-warrant fiż-żmien li dan l-Att ġie
ppubblikat, għandhom abbażi tal-Anness V jew
VI, ikunu intitolati għar-reġistrazzjoni fil-lista ta’
Perit Arkitett, skont il-kundizzjonijiet imposti
mill-Bord tal-Warrant.
Iżda kandidat li ma jibbenefikax mill-Anness V, lAnness VI jew l-artikolu 49(1) u l-artikolu 49(2)
tad-Direttiva 2005/36/KE, iżda jissodisfa rrekwiżiti tal-artikolu 4(3)(a) u hu kompletament
kwalifikat bħala "Arkitett" fl-Istat tiegħu tal-

Proposed Amendment
jitwettqu biss minn detentur tal-warrant.
Ebda persuna ma tista’ tipprattika l-professjoni
kemm-il darba ma jkollhiex warrant għal dan ilgħan maħruġ mill-Bord tal-Warrant.
Kull persuna li tingħata l-warrant għandha,
qabel ma tibda teżerċita l-professjoni, tieħu
quddiem il-Qorti tal-Appell, f’seduta pubblika,
ġurament ta’ lealtà kif inhu mfisser fl-artikolu
10 tal-Kodiċi ta’ Organizzazzjoni u Proċedura
Ċivili, u gurament tal-kariga kif ġej:
Persuna li tipprattika l-professjoni skont dan lAtt għandha tirrifjuta li twettaq dawk is-servizzi
professjonali fejn l-indipendenza professjonali
tagħha tkun kompromessa.
Iżda d-detenturi kollha tal-warrant, li isimhom
ikun jidher fir-reġistru eżistenti ta’ detenturi talwarrant fid-data tal-pubblikazzjoni ta’ dan l-Att,
huma intitolati li jiddaħħlu f’din il-lista. Ċittadini
ta’ Stati Membri, jew pajjiżi terzi, li ġew
reġistrati fir-reġistru eżistenti tad-detenturi talwarrant fiż-żmien li dan l-Att ġie ppubblikat,
għandhom abbażi tal-Anness V jew VI, ikunu
intitolati għar-reġistrazzjoni fil-lista ta’ Perit
Arkitett, skont il-kundizzjonijiet imposti millBord tal-Warrant.
Iżda kandidat li ma jibbenefikax mill-Anness V, lAnness VI jew l-artikolu 49(1) u l-artikolu 49(2)
tad-Direttiva 2005/36/KE, iżda jissodisfa rrekwiżiti tal-artikolu 4(3)(a) u hu kwalifikat
b’mod sħiħ bħala "Arkitett" fl-Istat tal-oriġini

Justification
Incorrect translation to Maltese

Incorrect translation to Maltese
The oath of office is not in the
COCP.

Incorrect translation to Maltese

Incorrect translation to Maltese

Typo in the word “oriġini”
Incorrect translation to Maltese
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Article

6 (3)

7 (1)

7 (2)

Original
orġini, fejn din il-professjoni hija regolata, u li
jixtieq jistabbilixxi lili nnifsu f’Malta jista’ jiġi
kkunsidrat bħala kwalifikat biex jiddaħħal fillista ta’ Perit Arkitett, dment li jissodisfa rrekwiżiti tal-artikolu 4(3) (ċ), (d) u (e):
Kandidat li jissodisfa r-rekwiżiti tal-artikolu
4(3)(a), li huwa kompletament kwalifikat bħala
inġinier ċivili fl-Istat tiegħu tal-oriġini, fejn din
il-professjoni hija regolata, u li jixtieq
jistabbilixxi lilu nnifsu f’Malta, jista’ jitqies bħala
kwalifikat biex jiddaħħal fil-lista ta’ Perit Inġinier
Ċivili, dment li jissodisfa r-rekwiżiti tal-artikolu
4(3) (ċ), (d) u (e):
Minkejja d-dispożizzjonijiet preċedenti, f’każ li
kandidat jissodisfa r-rekwiżiti tal-artikolu 4(3)
(a) sa (e), iżda t-taħriġ akkademiku tiegħu ma
jissodisfax ir-rekwiżiti tal-artikolu 4(3)(f) sa (h),
għal xi waħda mir-raġunijiet li ġejjin:

Proposed Amendment
tiegħu, fejn din il-professjoni hija regolata, u li
jixtieq jistabbilixxi lili nnifsu f’Malta jista’ jiġi
kkunsidrat bħala kwalifikat biex jiddaħħal fillista ta’ Perit Arkitett, dment li jissodisfa rrekwiżiti tal-artikolu 4(3) (ċ), (d) u (e):
Kandidat li jissodisfa r-rekwiżiti tal-artikolu
4(3)(a), li huwa kompletament kwalifikat bħala
inġinier ċivili fl-Istat tal-oriġini tiegħu, fejn din
il-professjoni hija regolata, u li jixtieq
jistabbilixxi lilu nnifsu f’Malta, jista’ jitqies bħala
kwalifikat biex jiddaħħal fil-lista ta’ Perit Inġinier
Ċivili, dment li jissodisfa r-rekwiżiti tal-artikolu
4(3) (ċ), (d) u (e):
Minkejja d-dispożizzjonijiet preċedenti, f’każ li
kandidat jissodisfa r-rekwiżiti tal-artikolu 4(3)
(a) sa (e), iżda t-taħriġ tiegħu ma jissodisfax irrekwiżiti tal-artikolu 4(3)(f) sa (h), għal xi waħda
mir-raġunijiet li ġejjin:

Justification

(i)
it-taħriġ ikopri sostanzjalment materji
differenti li l-għarfien, il-ħila u l-kompetenza
tagħhom huma essenzjali għall-eżerċizzju talprofessjoni, kif imfisser fl-evidenza tal-kwalifiki
formali elenkati fl-artikoli 5 jew 6 u rregolamenti rispettivi preskritti, …
Il-miżuri kumpensatorji għandhom jinkludu
perjodu ta’ adattament sa perjodu ta’ tliet (3)
snin, jew testijiet ta’ ħila f’dawk il-materji fejn
ikun ġie identfikat li hemm defiċjenza, meta
mqabbel mar-rekwiżiti akkademiċi stipulati, bl-

(i)
it-taħriġ ikopri materji sostanzjalment
differenti li l-għarfien, il-ħila u l-kompetenza
tagħhom huma essenzjali għall-eżerċizzju talprofessjoni, kif imfisser fl-evidenza tal-kwalifiki
formali elenkati fl-artikoli 5 jew 6 u rregolamenti rispettivi preskritti, …
Il-miżuri kumpensatorji għandhom jinkludu Ditto
perjodu ta’ adattament sa tliet (3) snin, jew
testijiet ta’ ħila f’dawk il-materji fejn ikun ġie
identfikat li hemm defiċjenza, meta mqabbel
mar-rekwiżiti stipulati, bl-għażla tkun tal-

Incorrect translation to Maltese

The requirements referred to in
Article 4(3)(f) to (h) relate to both
academic and professional training
Incorrect translation to Maltese
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Article
9 (2) (iv)

10

11 (2) (b)

12 (2)

12 (4)

13 (11) (c)

Original
għażla tkun tal-kandidat.
evidenza li mhix ipprojbita milli tipprattika, anke
jekk temporanjament, fl-Istat Membru li fih hija
stabbilita
Għandu jkun hemm Bord, li jkun magħruf bħala
l-Bord li joħroġ il-Warrant tal-Periti, li għandu
jkun magħmul minn
jista’ wkoll jaħtar sottokumitati fejn iċ-chairman
tal-Bord, jew id-delegat tiegħu, jista’ wkoll ikun
iċ-chairman, għall-finijiet tat-twettiq taddmirijiet u kompiti li l-Bord jista’ jassenjalhom.
Il-Kamra tal-Periti għandha tkun rikonoxxuta u
approvata bħala r-regolatur nazzjonali u l-korp
rappreżentattiv tal-professjoni bil-għan li …
Id-detenturi kollha tal-warrant għandhom
jagħmlu parti mill-Kamra malli jiddaħħlu firreġistru miżmum mill-Bord tal-Warrant, u
għandhom isegwu r-regoli u regolamenti tiegħu
u kwalunkwe direttivi maħruġa minnu, u jkunu
intitolati jipparteċipaw fl-attivitajiet tiegħu.
Barra minn hekk, dawn id-detenturi kollha talwarrant għandu jkollhom id-dritt li jivvutaw fillaqgħat ġenerali tal-Kamra u li jagħmlu użu
minn kwalunkwe servizzi li tipprovdi l-Kamra bi
ħlas ta’ miżata li għandha tiġi stabbilita millKunsill tagħha.
Membru jista’ jiġi kkontestat jew jastjeni missmigħ tal-ewwel appuntament tal-każ, sakemm
ma jitressqux raġunijiet għall-iskwalifika f’seduti
sussegwenti.

Proposed Amendment
kandidat.
evidenza li l-persuna mhix ipprojbita milli
tipprattika, anke jekk temporanjament, fl-Istat
Membru li fih hija stabbilita
Għandu jkun hemm Bord, li jkun magħruf bħala
l-Bord tal-Warrant tal-Periti, li għandu jkun
magħmul minn
jista’ wkoll jaħtar sottokumitati fejn iċ-chairman
tal-Bord, jew id-delegat tiegħu, għandu wkoll
ikun iċ-chairman, għall-finijiet tat-twettiq taddmirijiet u kompiti li l-Bord jista’ jassenjalhom.
Il-Kamra tal-Periti għandha tkun r-regolatur
nazzjonali u l-korp rappreżentattiv rikonoxxuta
u approvata tal-professjoni bil-għan li…
Id-detenturi kollha tal-warrant għandhom
jagħmlu parti mill-Kamra malli jiddaħħlu firreġistru miżmum mill-Bord tal-Warrant, u
għandhom isegwu r-regoli u regolamenti
tagħha u kwalunkwe direttivi maħruġa minnha,
u jkunu intitolati jipparteċipaw fl-attivitajiet
tagħha. Barra minn hekk, dawn id-detenturi
kollha tal-warrant għandu jkollhom id-dritt li
jivvutaw fil-laqgħat ġenerali tal-Kamra u li
jagħmlu użu minn kwalunkwe servizzi li
tipprovdi l-Kamra bi ħlas li jigi stabbilit millKunsill tagħha.
Membru jista’ jiġi kkontestat jew jastjeni missmigħ tal-każ fl-ewwel seduta appuntata,
sakemm ma jitressqux raġunijiet għalliskwalifika f’seduti sussegwenti.

Justification
Incorrect translation to Maltese

Incorrect translation to Maltese

Incorrect translation to Maltese

Incorrect translation to Maltese

Incorrect translation to Maltese –
Kamra is feminine

Incorrect translation to Maltese
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Article
16 (2)

Original
L-ebda persuna għajr detentur tal-warrant ma
jista’ jkun soċju f’soċjetà bejn detenturi talwarrant.
Kull ftehim jew arranġament ieħor li jkollu lħsieb li jeżenta lil detentur tal-warrant jew
soċjetà ta’ detenturi tal-warrant minn
kwalunkwe obbligu …

25

Proposed Amendment
Justification
L-ebda persuna għajr detentur tal-warrant ma Inconsistency of terms
jista’ jkun soċju f’soċjetà bejn periti.
Kull ftehim jew arranġament ieħor li jkollu l- Inconsistency of terms
ħsieb li jeżenta lil detentur tal-warrant jew
soċjetà ta’ periti minn kwalunkwe obbligu …

END
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Survey conducted among member organisations of the Architects’ Council of Europe (ACE)
on the appointment of members of their respective Boards of Professional Conduct
No

Country

Organisation

Regulation

1

Italy

ODA

Each of the
105 Provincial
Orders has a
Disciplinary
Council

2

Denmark

DAV

3

France

ODA

No board of
conduct
A code of
ethics
established by
decree in the
Council of
State after
consultation

Legislation

Members of Professional
Conduct Board
The Disciplinary Council is
made up of architects with
at least 10 years of
membership in the Order,
appointed by a judge of the
ordinary local Court, chosen
from a list of volunteers that
the Order delivers to the
Judge

Additional comments
May appeal to the National
Council of Architects which
has the role of Court of
Appeal. In the event of a
further appeal against the
sentence of the National
Council, the Court of
Cassation of Ordinary Justice
or finally the Council of State
is used.

No legislation
French law on architecture,
article 19
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No

Country

Organisation

4

Slovenia

ZAPS

5

Bulgaria

UAB

6

Norway

NANI

Regulation
with the
National
Council of the
Order of
Architects.
Supervision
over the
implementatio
n of tasks
performed by
the Chamber
as a public
authority
pursuant to
the provisions
of the Act is
performed by
the Ministry.
The functions
of the chamber
are assigned to
it by the law
through which
it is established
Self-regulated

Legislation

Members of Professional
Conduct Board

Additional comments

Architectural and Engineering
Act (on the Ministry's
supervision over the work of
the Chamber)

the Assembly of the ZAPS
elects and dismisses
members of disciplinary
bodies by secret ballot, who
may be non-architects

The function of a member of
a disciplinary body is not
compatible with performing
a function in any other ZAPS
body

Elected by the members of
the chamber

Constituted by the General
Assembly of the NANI, on
the recommendation of its
board.
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No

Country

Organisation

Regulation

Legislation

7

Luxembourg

OAI

Conseil de
discipline
established by
law.

Articles 20 – 34 from
Luxembourgish law of the 13
December 1989 organizing
the professions of architect
and consulting engineer;
http://legilux.public.lu/eli/eta
t/leg/loi/1989/12/13/n1/jo

8
9

Belgium
Romania

OVA
OADR

Self-regulated
Self-regulated

10

Czechia

The state has
no right to
intervene into
the decisions
of the board of
conduct.

Members of Professional
Conduct Board
Composed by the president
of the tribunal
d’arrondissement of
Luxembourg, and an
architect and an engineer
appointed by the OAI

Elected by its members
Elected by its members

Articles 20 – 22:
https://www.cka.cz/en/cham
ber/legislation/archiv_aj/zako
n360_stary_aj/zakon_360_aj9
51130

9 members. Each year, at the
general assembly one third
of them gets elected from
the members of the Czech
Chamber of Architects.

Additional comments
The OAI also has a
Commission for deontology;
composed by OAI-Members
(50% engineers and 50%
architects); does not take
disciplinary sanctions for
infringements of
professional conduct rules.
It’s aim is mainly to settle
disputes.
Appeals Board includes 3
elected members and 3
members of the judiciary
The decisions of the board of
conduct may be reviewed
judicially

END
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LIABILITIES FOR CONSULTING ENGINEERS IN EUROPE

Austria

Source of Law

Duration of liability

Rights of third parties/extra
contractual liability

Statutory financial caps

Civil Code
(ABGB)

3 years counted from knowledge
of the damage and the author of
the damage.

Right of action if the consulting
engineers acted against the consumer
protection law.

None.

If the damage or the author of the
damage is not known (or was
caused by a criminal action) the
duration of liability is 30 years.

In specific cases, employer can bring on
a contractual basis a claim in tort
against the subconsultant.
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Belgium

Source of Law

Duration of liability

Rights of third parties/extra
contractual liability

Statutory financial caps

Civil law and
civil Code.

Civil Code:10 years for serious
defects.

Employer has very limited tort claim
rights against subconsultant (in case of
violation of law or tortuous behavior
and if the damage is not resulting
merely from the non- performance of
the contract).

None, but courts have the right to
moderate the damages claimed.

Not effective because of the lack of the
contractual relationship.

None.

For minor defects, within a
"reasonable" time after the
defects appear (with maximum of
10 years after acceptance).

Czech
Republic

Civil Law and
civil code.

No limit.
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Denmark

Source of Law

Duration of liability

Rights of third parties/extra
contractual liability

Statutory financial caps

Civil law. Agreed
document ABR18
have been
approved of the
professional
bodies within the
building industry)
and ABR-forenklet,
which is also an
agreed document
but meant for
projects with less
or no project
engineering. These
documents do not
regulate
consumers.

Max. 10 years.

Employer has very limited tort claim
rights against subconsultant, e.g., in
case of intend. But different in ABR 18:
If it is very difficult for the Employer (to
bring a claim to the Employer’s direct
business relation (eg in case of
bankruptcy), the Employer has a
possibility to bring a claim against the
subconsultant, but the employer has to
respect the limitations made by all of
the parties

Yes. Both in ABR 18 and ABR
Forenklet: If a project insurance,
the liability is limited to the
amount left on the insurance. If
there is not a project insurance:
ABR 18 limits the liability to twice
the consulting engineers fee but
no less than 2.5 mDKR.

3 years from discovery of
defects.
ABR 18 and ABR Forenklet: 5
years from handover.
10 years when the client is
consumer.

ABR Forenklet limits the liability to
2.5 mDKK.
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England

Source of Law

Duration of liability

Rights of third parties/extra
contractual liability

Statutory financial caps

Common law
Court decisions
(case law).

Contract: 12 years from breach of
contract for contracts under seal
or otherwise 6 years. Tort of
negligence: 6 years from date
cause of action accrued.

No liability in tort: Generally, third
parties cannot claim against consulting
engineer for economic loss due to
defective work but can claim for
damages to other property/person due
to defective work. Warranties or
collateral warranties with respect to
third party rights are commonplace.

None.

Also, certain
legislative Acts
(e.g., Housing
Grants,
Construction and
Regeneration Act
1996).

Hidden defects/issues: claimant
has 3 years from date of
knowledge subject to a 15- year
longstop.

NB: Legal
systems differ in
England, Wales,
Scotland and
Northern Ireland.
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Finland

Source of Law

Duration of liability

Rights of third parties/extra
contractual liability

Statutory financial caps

Civil Law.

KSE 2013: General Limitation
period is 2 years. If the construction
of the object is postponed, liability
ends five years after handing over
the design. If gross negligence or
intentional action, the liability ends
10 years after completion of the
object / handing over of the
assignment in case there is no
object.

Client has no claim against the
subcontractor, not even in tort. Only in
case of crime or strong carelessness.

KSE 2013: Upper limit of
consultant’s liability in KSE-13 is the
total remuneration received from
the assignment. Any other limit
must be separately agreed in the
contract.

Employer has very limited tort claim
rights against subconsultant, e.g., in
case of intent. But if it is very difficult
for the Employer (e.g., in case of
bankruptcy) to bring a claim to the
Employer’s direct business relation
(e.g., in case of bankruptcy), and if the
subconsultant has committed a
significant fault or has not complied

None, but courts have the
right to moderate the
damages claimed.

Tort liability act,
land use and
building decree,
building act.
Agreed
document KSE
2013 (General
Condition).

Client has to present claim
within 1 year.

France

Civil law and Civil
Code Spinetta law
(1978).

10 years for serious defects.
2 years for defects to "nondissociable" elements of
equipments of works.
1-year warranty of perfect
completion.
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Source of Law

Duration of liability

Rights of third parties/extra
contractual liability

Statutory financial caps

with the law, the Employer has a
possibility to bring a claim against the
subconsultant. Third parties may
present claim against consulting
engineers Employers and, in some
cases, against the Contractors for any
damage. At the hearing, consulting
engineers may be called upon as
collateral on a quasi-defect basis.
Germany

Civil law and civil
Code.

3 years following acceptance of
works.
Specific rules for construction
contracts, e.g., 5-year liability for
defects in relation to works to a
building.

Third parties have claims for
compensation for breach of regulations
or rules on direct legal basis, § 823 BGB.

None.
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Greece

Source of Law

Duration of liability

Rights of third parties/extra
contractual liability

Statutory financial caps

Civil law and civil
Code.

There are no specific provisions
regarding the duration of liability
of consulting engineers and
contractors.

Consulting Engineers cannot be sued
directly by the Project Owner.

None.

Article 286 of the
Penal Code
applies for
eventual liability
in the design,
supervision and
management
services.

Hungary

Civil Law and Civil
Code.

Regarding liabilities in building
construction, 10 years mentioned
(Article 693 of the Civil Code).
Moreover, it is important to
mention that according to the
very strict article 286 of the Penal
Code, practically no prescription
period applies.

5-25 years, depending on type
of defect or issue.

In case of a Third-Party bodily injury /
death the legal representative of the
company is considered liable by law
injured), then, it is (Directors and
Officers) that is considered liable.

None.
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Ireland

Source of Law

Duration of liability

Rights of third parties/extra
contractual liability

Statutory financial caps

Common law.
Statute of Contract
Law

Sealed contracts 12 years of the
accrual date (in practice no later
than the date of completing the
service). All other contracts
including negligence actions 6
years. A period of 2 years applies
to claims for personal injury. If
more than one wrongdoer, the
wrongdoer has to initiate
proceedings against other
wrongdoers within 2 years of the
date liability was established.

Generally, third parties cannot claim
against consulting engineer for
economic loss due to defective work
but can claim for damages to other
property/person due to defective
work.

None.

Warranties or collateral warranties
with respect to third party rights are
commonplace.
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Italy

Source of Law

Duration of liability

Rights of third parties/extra
contractual liability

Statutory financial caps

Civil law and Civil
Code.

10 years in the case of
contractual liability.

The Client or any Third Party can only
address their claims to (or sue) the
consultant.

None.

For non- contractual liability 5
years.
Limitation for intellectual
contracts e.g., Engineering
consultancy art. 2236 except for
willful misconduct or gross
negligence.

The
Netherla
nds

Civil Code. DNR
2005 and DNR
2011 (Standard
conditions).

Maximum 20 years
DNR 2005 and 2011: The liability of
the consultant expires after five
years from the day upon which the
commission is terminated either by
completion or cancellation.

Therefore, the Client/third parties
cannot not -even on a tort basis -.sue
subconsultant directly.

Third parties can sue subcontractor on a
tort basis (without prejudice to the
contractors’ liability).

None, but courts have the right to
moderate the damages claimed.
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Norway

Portugal

Source of Law

Duration of liability

Rights of third parties/extra
contractual liability

Statutory financial caps

Civil/Private law.

NS 8401, 8402, 8403 and 8404:

NS 8401:2010,
8402:2010,
8403:2010, and
8404:2010, (General
Conditions of
Contract for Design
Commissions).

5 years after completion of the
assignment.

Regulated by civil law and court
decisions.

NS 8401, 8402 and 8404 provide a
cap of 150 price base amount appr.
1.589.00 Euro. For liability of errors
NS 8403 provides cap of app.
328.000 Euro. for each claim with an
aggregate sum per project of app.
984.000 Euro.

Civil law and civil
Code, Public
Procurement
Contracts Code,
Portaria 701H/2008

10 years in the case of structural
elements defects

(Engineering Plans
Regulation), Lei
40/2015
(Professional
qualification
required for the
technicians
responsible for the
projects and for

2 years, in the case of defects
related to autonomous
equipment assigned to the
works

Statute of Limitations: 3 years. If
the error/damage is not known 1
year extension up to max 13 years.

5 years in the case of nonstructural or technical installations
defects

Several of the agreed documents has
provisions regarding direct claims against
sub- consultants.

Third parties can’t claim any losses
directly to the designer (civil contracts);
the Contractor may claim indemnity for
losses arising from errors or omissions.

On contractual basis (civil
contracts): Triple of the fees, except
gross negligence if the losses arise
from errors or omissions (public
contracts)
The right to hold the Designer is
liable for errors and omissions shall
lapse after 20 years.
Public contracts rules foreseen
delay penalties up to a maximum
amount of 30% of the fees.
At the request of the parties, the
court may reduce or moderate the
amount of liquidated damages
clauses if it considers them to be

The Kamra tal-Periti is affiliated to the International Union of Architects (UIA), the Architects’ Council of Europe (ACE), the Commonwealth Architects’ Association (CAA), the Union of Mediterranean Architects (UMAR), the European
Council of Civil Engineers (ECCE) and European Forum for Architectural Policies (EFAP).

Source of Law

Duration of liability

Rights of third parties/extra
contractual liability

disproportionate or excessive.

project
coordination).

Romania

Civil Code and
Law 1-/1995.

Statutory financial caps

10 years liability for hidden
building defects and
consequential damages. Liability
for structural and resistance
defects resulting from nonrespect of design and execution
norms lasts for the whole useful
life of the building.

Third parties cannot bring a claim
directly to the consulting
professionals.
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Spain

Source of Law

Duration of liability

Rights of third parties/extra
contractual liability

Statutory financial caps

Civil law and civil
Code Building
regulations law
(38/99 of
5/11/99).

10 years for structural defects; 1
or 3 years for other defects

Site owner can sue subcontractor.

In contracts financial cap usually
does not appear, but engineering
firm tries to negotiate a cap.
(aiming for around 10% of the
fees).

Claim must be introduced within
2 years from appearance of the
defect.
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Sweden

Source of Law

Duration of liability

Rights of third parties/extra
contractual liability

Statutory financial caps

Civil law. ABK 09

10 years from completion.

(General Rules of
Agreement for
Architectural and
Engineering
Consultancy
Services).

3 months for notification of
defects and at the latest within
9 months from knowledge of
the damage.

Claim rights against employer,
consultant or sub-consultant for
personal injuries or property
damages, caused by negligence or
tort.

None, but in case of damage
while carrying out the
assignment ABK 09 provides caps
in 2019: approx. EUR 524 000.
and max. approx. EUR 1 574 000
per year is covered by the
standard professional damage
insurance.

Liability for certain environmental
damages.

For delay ABK 09 provides a cap
of 10 price base amounts for
each assignment, approx. EUR
44000.
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Source of Law

Duration of liability

Rights of third parties/extra
contractual liability

Statutory financial caps

Statutory law
applies to design
contracts, namely
the Swiss code of
obligations.

The duration of liability varies
from 2 years (mobile works), 5
years (immobile works) and 10
years (services/mandate).

Generally, no third-party claims, only
such in tort. Normally, claims are
based on contract and involve the
contracting parties only.

No.

Normally, the
provisions on the
mandate and/or
the contract for
services and
works are
applicable with
respect to design
and site
supervision
contracts.
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Turkey

Source of Law

Duration of liability

Rights of third parties/extra
contractual liability

Statutory financial caps

Civil Law and
Turkish Code of
Obligations.

5 years.

Third party may start legal actions in
scope of tort law.

None.

If gross fault of lapse the
duration expands to 20 years. In
public procurement consultancy
contracts the duration is 15
years.
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Introduction
This brief study attempts to discuss the ramifications of the proposed compulsory
insurance of architects, through the proposed Bill no. 163 (Periti Act). Whilst the
profession of architects is regulated, inter alia, in view to ensure sound buildings
and structures, the proposed law also requires every warranted architect to have an
insurance policy which is adequate to provide cover against any liability which may
be result from any negligent act, breach of duty, error or omission by the architect.
This study is meant to shed more light on the nature of the liability incurred by the
architect from a private law point of view by, first of all, explaining the grounds, under the Maltese Civil code, on which an architect might be found responsible to answer for any harm caused to one’s person or property and secondly, by taking a detailed look at the main trends that emerge from Maltese court decisions. In so doing, this study will enable a better understanding of the risks involved in the exercise of the profession and architects’ exposure to liability claims.
Short Answer
Civil liability, whether contractual or tortious, is likely to arise immediately during or after
the completion or the project . Tortious claims filed by victims of damage to property
and contractual actions filed by clients due to works carried out contrary to good
workmanship are more likely to arise during the construction phase or within the same

year of completion. Actions based on the architect’s obligation to warrant the solidity of
the works often arise within the first three years from completion, although, exceptionally, claims have also been awarded in relation to defects in construction which only became evident fourteen years after the completion of the works.

Analysis
The main sources of obligations under Maltese law are contract and tort.1 The main
distinction is that, whereas under contract, the parties would have manifested their
will to produce legal effects through an express agreement, under tort, liability is
born out of a purely material event.2
The same distinction applies for the liability of the architect, since liability might
arise either from the contractual relationship with his client, or from any tortious
event which arises as a consequence of his lack of prudence, diligence and attention required by law.3
I. Responsibility under Contract
The relationship between an architect and his client is a controversial matter in Maltese jurisprudence, since it might be interpreted either as a contract of mandate
(where the architect is the mandatary of his client) or one of letting and hiring of
work and industry.4 Some judgments have held that the role of the architect, unlike
the developer, is to offer advice and supervision and not to effectively carry out the
work, therefore, the relationship should be classified as one of mandate.5 More recent cases have opened towards the interpretation of the relationship as one of a
contract of letting of works and industry.6 Whichever the classification, the architect

1

Civil Code, §959.

2

J. Carbonnier, Droit Civil (Tome 2): Les biens et les obligations, (Paris: PUF, 2017), p. 1910.

3

Civil Code, §§1031-1033.

4

Joseph Borg v. Nobbli Maria Testaferrata Bonici, Court of Appeal, 26 May 1958, Vol. XLII.I.338.

5

Perit Alexander Bezzina et v. Joseph Mizzi noe, First Hall (Civil Court), 3 October 2003 (Cit.
1074/1993/2): This particular judgment held that the architect’s obligation is an obligation de moyen i.e.
an obligation where he is required to carry out a specific activity without ensuring than any outcome derives from it, rather than an obligation de résultat i.e an obligation where his is obliged to perform an activity and thereby obtain a certain result. See also: Andrea Spiteri v. A.I.C. Edward Vassallo et, First Hall
(Civil Court), 21 January 1954 (Vol. XXXVIII(B).II.421).
6

Renato Laferla v. Louis Kirkop, First Hall (Civil Court), 26 May 2005, Cit. Nr. 2802/1996/1; Joseph Barbara v. Direttur tax-Xoghlijiet Pubblici, Court of Appeal, 4 November 1987, Vol. LXXI.II(i).2014.

is bound to perform his work with the diligence of a bonus paterfamilias 7 particularly
in supervising the works and ensuring the adequacy of the materials used and the
erection of the building in accordance with the best practice.8 Bad workmanship
during the construction phase, for instance, would expose the architect to liability
for up to five years from the date of termination of the works 9 (in case of total or partial destruction of the building, or an evident manifestation of ruin, the architect
would be exposed for a longer period [see following section]).
As to the degree of conduct, the Maltese courts have stated that an architect is responsible for gross negligence but not for a professional mistake, unless this mistake would be the result of lack of prudence, diligence and attention of a bonus paterfamilias.10 In the judgment of Mizzi v. Fenech which related to the valuation of an
immovable property, the plaintiffs claimed that the method used by the valuation
committee was incorrect. The court, however, held that valuations necessarily carried an element of subjectivity and the use of a different valuation mechanism by the
architects did not imply any lack of prudence or diligence, as required by their profession.
Architect’s obligation to warrant the solidity of the works
The responsibility of architects is assessed more severely in relation to construction
projects, since the architect is bound, together with the contractor, to warrant the
works against defects of construction for a period of up to fifteen years. 11 Maltese
doctrine states that: “experience shows that certain defects may escape the notice
of the employer, and, therefore, his approval at the time of the delivery is not sufficient”.12 The Maltese courts have classified this action as contractual, although it
has also made this action available to subsequent purchasers of the property who
would have neither originally bought the property nor commissioned the works.13 It
is also important to note that the responsibility of the architect and of the contractor
7

Civil Code, §1132.

8

In Spiteri v. Vassallo [1954] the Court quoted the following excerpt of Laurent: ““[La direzione impone
all'architetto] il dovere preciso di sorvegliare, di non lasciar metter in opera materiale difettosi scadenti,
contrari alla convenzione, di non lasciar costruire contro ogni regola d'arte. Egli deve sorvegliare, ed e in
colpa se non se avvide dell'impiego di materiali di scarto o di vizio di costruzione."
9

Malcolm Harwood v. Joseph Aquilina et, First Hall (Civil Court), 27 January 2003, Cit. Nr. 577/1990/2.
The prescription for contracts is quinquennial.
10

Joseph Vincent sive Jovan Mizzi et v. Dr Tonio Fenech et, First Hall (Civil Court), 29 September 2016,
Rik. Nr. 158/13.
11

Civil Code, §1638.

12

V. Caruana Galizia, Notes on Civil Law Vol. III: The Contract of Letting and Hiring, Faculty of Laws, University of Malta, p. 765.
13

Bank of Valletta plc v. AIC Victor Bigeni, Court of Appeal, 1 February 2008, App. Civ. Nru. 227/1998/2.

is regarded by jurists as a matter of public policy, so that it cannot be derogated
from, because the solidity of buildings is required in the interests of the public.14
The term for the exercise of the action is of two years from the day in which the
cause which gives rise to the action takes place.
The architect and the contractor would be responsible if the following conditions
concur:
i) that the building or other piece of masonry has been totally or partially destroyed
or that there be an evident manifestation that it is in danger of falling to ruin;
ii) that this be done due to a defect in the construction or to defects in the ground15
i.e. due to the fault of the architect or contractor who are responsible therefore;
iii) that the above-mentioned facts take place within fifteen years from the day of the
completion of the works.
The architect would overcome this presumption of liability by proving that the ruin or
destruction would be caused exclusively by any event which was successive to the
construction or by an event for which the employer would be responsible. 16 The relevance of this article has been confirmed by recent jurisprudence which has upheld claims brought by developers against the architects following serious defects
which emerged as late as fourteen years from the date of completion of the works.17

II. Responsibility under Tort
Damage caused by one individual to another, with whom he would have no contractual link, may still be the source of an obligation for compensation: this is the area of
tortious liability. It is important to note that in case of certain accidents, legal responsibility may be of two kinds: criminal (it is necessary to punish a wrongdoer by
inflicting him a penalty) or civil (it is necessary to repair the wrong committed and to
restore the victim’s position back to his previous one). Civil responsibility is less in-

14

Ibid. Caruana Galizia, p. 765.

15

According to Caruana Galizia: “A defect in the ground is also included because it is a part of the profession of these persons to know the defects in the ground and, if possible, to correct them and to take
all the necessary precautions in order to avid all future damages.”
16

C.M. Bianca, Diritto Civile Vol. 5: La responsabilita’, (Milano, Giuffre Editore: 2012), p. 52. In Bank of
Valletta plc v. AIC Victor Bigeni it was, for instance, found that the damage originated from the roots of a
number of eucalyptus trees which had been planted in the clay soil by the owner of the neighbouring
property.
17

Roderick Muscat et v. Perit Brian Ebejer, Court of Appeal, 6 October 2010, App. Civ. Nru.
176/2007/1; Rigo Holdings Limited et v. Perit Emanuel Vella et, Court of Appeal, 30 September 2016,
App. Nru. 65/2009/1.

terested in the punitive element, and mainly conceived in the interest of the victims
who have suffered the damage.18 There are certain elementary conditions involved
in the formulation of tortious liability: damage must, first of all, be ascertained; then
by the establishment of causation, one can go back to the harmful act hence, eventually, to the person responsible.19
Architects are often exposed to liability in the case of property collapses which result in damage to neighbouring properties or to personal injuries. In Bonsons v.
Galea20 the architect had not been engaged by the company but by a shareholder
acting in his personal capacity. The absence of a clear contractual link did not impede the company from suing the architect due to the damages suffered as a result
of inadequate professional services. The architect was found to have lacked the
required skill in indicating the use of beams which could not withstand the overlying
load. The court underlined that: “the prudence and diligence that a professional
must show in the performance of his duties is that which is normally expected out of
a serious member of the profession, who keeps himself updated with new knowledge within his field and exercises the attention and care required by the specific
task that he would be assigned”.
Works which are contrary to good workmanship, render the architect liable for any
damages resulting therefrom, since he would be in breach of his duty to ensure the
structural solidity of the building being erected. 21 This principle is upheld regardless of whether damages result to person or property.

Relevant articles under Maltese law"
Civil Code
Liability for damage caused through one’s fault.
1031. Every person, however, shall be liable for the damage which occurs
through his fault.
When a person is deemed to be in fault.
1032. (1) A person shall be deemed to be in fault if, in his own acts, he does not
use the prudence, diligence, and attention of a bonus paterfamilias.
(2) No person shall, in the absence of an express provision of the law, be liable
18for
Ibid.
any
Carbonnier,
damagepp.caused
2250-2253
by want of prudence, diligence, or attention in a higher
degree.
19
Ibid. Carbonnier, p. 2269

20

Bonsons Ltd
v. Catherine Galea, Court of Appeal, 26 May 2017, Cit. 984/1998.
Culpable
negligence.
AnyCiniperson
who,et,with
without
intent 1958,
to injure,
voluntarily or through
211033.
Marianna
v. Paolo Galea
Courtor
of Appeal,
27 October
Vol. XLII(B).I.517.
negligence, imprudence, or want of attention, is guilty of any act or omission
constituting a breach of the duty imposed by law, shall be liable for any damage
resulting therefrom.

Civil Code
Duration of liability of contractor and architect
1638. (1) If a building or other considerable stone work erected under a
building contract shall, in the course of fifteen years from the day on which the
construction of the same was completed, perish, wholly or in part, or be in
manifest danger of falling to ruin, owing to a defect in the construction, or even
owing to some defect in the ground, the architect and the contractor shall be
responsible therefor.
(2) The relative action for damages must be brought within two years from the day
on which any of the said cases shall have occurred.

Periti Act, 2020 (Bill no. 163)
!
Warrant to practise as a Perit.
3. (1) The practice of architecture and of civil engineering is a regulated profession, in view of the over-riding need to protect public interest, particularly in relation to issues of public health and safety, protection of the environment, protection
of cultural heritage and of structural integrity of buildings and structures, arising from the design and supervision of the construction of buildings and engineering works; therefore various Laws of Malta reserve relative tasks to be undertaken only by a warrant holder.
Insurance.!
18. (1) Every warrant holder or partnership registered under this Act shall be required to be covered by insurance policies and such insurance shall provide
adequate cover for all those activities or, services referred to in article 3(1).
The insurance policies shall cover the warrant holder or the partnership against
any liability which the warrant holder or the partnership may incur, for compensation in respect of loss or damage to any person or thing as a result of
any negligent act, breach of duty, error or omission committed by the warrant holder, the partnership, any partner thereof, or any of the employees, as
well as against any claim in respect of any loss or damage brought about or contributed by a criminal or malicious act or omission of any of their employees: …
(2) Professional liability carried by a Perit under the Laws of Malta is unlimited for the period prescribed in the relative law, unless otherwise prescribed.
The insurance policies shall be held by every warrant holder, individually or in the
name of a partnership and cover all the activities and services of the warrant
holder or partnership of warrant holders.
(3) The insurance policy shall: ... !
(a) be appropriate to the nature and extent of the risk;

Statistical Data
The latter part of this brief study attempts to take a closer look at the cases that
have been decided by the Maltese courts, with specific regard to those brought
under §1638 (obligation to warrant the solidity of the works) and §§1031-1033 (tortious
liability).
The following exercise documents the final liability incurred by architects in cases
brought against them by their clients, or by other individuals affected by construction
accidents, with whom architects would not be contractually bound. The below data
compares three fundamental elements: i) the facts giving rise to the complaint; ii) the
period that would have lapsed between the completion of the works and the appearance of the defects in construction and; ii) the final liability borne by the architect
(whether individually or in solidum with the contractor). This enables an assessment of
the more frequent nature of the accidents forming the object of a civil complaints, the
period during which architects are likely to require more cover and the extent of their
economic exposure.
The data is split in two main sections: one dealing with incident complained about under the contractual action arising from §1638 and the other with tortious actions under §§1031-1033.

Facts

Lapsed Period

Court Decision

A wooden beam broke due to ( 2 ) y e a r s
the large flow of water which completion
penetrated onto the roof. This
decomposition of the beam
would not have occurred so
quickly had the wooden beams
been of the required quality

Malcolm Harwood vs Joseph
Aquilina et
Decided by the First Hall of the
Civil Court on the 27 th of
January 2003

The respondents were ( 3 ) y e a r s
engaged by the applicants in completion
order to construct a residential
tenement. Following a few
years, the tenement developed
serious structural damages
which continued to persist

f r o m Action was declared prescribed for the
(5)-year prescriptive period started to
run from when the works were
concluded; therefore from 1984. The
first official letters had been sent in 1889
after the lapse of 5 years

Action was declared prescribed in so far
as the time period starts to run as from
the moment that the applicant was
aware of the damages and not from the
moment that such damages would have
been confirmed by an expert

f r o m The Court held that this was a clear
case of fortuitous cause

Louis Muscat vs AIC Anthony The applicant instituted this No specific indication
Borg et
case due to apparent defects
Decided by the Cour t of in the construction works
Appeal on the 5th of October
2001

Rebecca Aquilina vs
Giuseppe Sciortino et
Decided by the Cour t of
Appeal on the 5th of December
1955

Maltese Case Law decided on the Basis of Contractual Liability (Articles 1638 of the Civil Code)

Judgement

After the construction was No specific indication
finalized, the tenement started
to develop serious structural
damages which rendered the
property in manifest danger of
collapse

Joe Bajada et vs AIC Victor
Bigeni et
Decided by the Cour t of
Magistrates (Gozo) on the 8th of
April 2005

Dismissed the application by holding
that ex contractu responsibility did not
arise as required by article 1638 of the
Civil Code

f r o m Relationship between parties was found
to be one of a property sale rather than
a contract of works; action was declared
prescribed since applicable prescription
period for restitution of price due to
defective goods is that of one year (the
structural damages had first become
evident in 1993 whilst the action was
filed in 1997)

The concrete staircase and ( 3 ) y e a r s
similar projections on the outer completion
part of the tenement were not
constructed according to the
expected standards of care
and skill to the extent that the
staircase started detaching
from the wall

Angela Cassar vs J&C
Farrugia Ltd et
Decided by the First Hall of the
Civil Court on the 4th of June
2004

f r o m The Court apportioned liability to the
respondents by allotting 65% of the
liability onto the Contractor and 35%
onto the Architect. Furthermore, the
Architect and Contractor were ordered
to pay the applicants a sum of Lm6,895
according to the said proportions

The applicant (developer) ( 2 ) y e a r s
appointed the respondents to completion
develop a plot. Following the
conclusion of the construction
works, the same property
developed structural damages
to the extent that the property
was in manifest danger of
collapse due to a defect in the
construction phase

Espedito Zammit vs L-Oner.
Perit Michael Falzon et
Decided by the First Hall of the
Civil Court on the 9th of
January 2004

T h e b u i l d i n g i n q u e s t i o n Within the same year The Court held that the respondents
developed serious defects due of completion
were both responsible for the damages
to inadequacies in the
suffered by the applicants’ property and
structural design of the
liquidated the amount of €93,600 in
foundations which proved to be
damages; these had to be paid by the
inadequate to support a
Architects personally as well as in
structure built on sloping
representation of England & England;
topography and with a clay
€40,114.28 were to be paid by the
subsoil
Contractors personally as well as in
representation of Gatt Bros

Brian Mizzi et noe vs AIC
Richard England pro et noe
Decided by the First Hall of the
Civil Court on the 11 th of
December 2012

The Court divided in equal parts
responsibility for the wall’s collapse
between the applicant and the
respondent with the respondent being
ordered to pay the applicant the sum of
€3,494.06

This case revolves around the ( 1 4 ) y e a r s f r o m
construction of a dividing wall completion
which started to show signs of
movement

Roderick Muscat et vs Perit
Brian Ebejer et
Decided by the Cour t of
Appeal on the 6th of October
2010

The Court exonerated the Architect from
liability for the structural damages on
the tenement were not due to an
irresponsibility of the Architect but rather
due to the geological features of the
area

The applicant company ( 1 0 ) y e a r s f r o m
instituted this case following the completion
d a m a g e s e n d u re d o n i t s
property which rendered it in
manifest danger of collapsing
to the extent that it was
declared not to be fit for
habitation

Bank of Valletta vs AIC Victor
Bigeni
Decided by the Cour t of
Appeal on the 1st of February
2008

The applicants are the owners ( 1 4 ) y e a r s f r o m
of the tenement from which a completion
balcony collapsed and caused
damages to third party property

Rigo Holdings et vs Perit
Emanuel Vella
Decided by the Cour t of
A p p e a l o n t h e 3 0th o f
September 2016

Maltese Case Law decided on the Basis of Contractual Liability (Articles 1132 of the Civil Code)

The Court of Appeal found the Architect
responsible for the damages suffered by
the applicants and was resultantly liable
to pay the sum of €28,515.85

The Contractor was engaged to Within the same year Ordered the Contractor to pay the
construct two apartments. of completion
applicant the sum of €10,944 in
Following the conclusion of the
damages
works, it resulted that in both of
the apar tments structural
damages were evident

Danrea Limited vs Adrian
Agius
Decided by the Cour t of
Appeal on the 24th of February
2016

Dismissed the application by holding
that ex contractu responsibility did not
arise as required by article 1638 of the
Civil Code for the reason that the
property was not in manifest danger of
collapse and neither was the material of
an inferior quality

Works were not carried out No specific indication
according to the expected
standards of care and skill to
the extent that the property was
in a clear and manifest danger
of collapse

Joseph Vella vs Saviour
Spagnol et
Decided by the First Hall of the
Civil Court on the 10th of July
2014

The applicants appointed the During construction
respondents to carry out works
on a project in Paceville, for
which the respondents
provided the measurements of
the area on which the project
was to be developed along with
detailed plans

Vivian Bianchi et vs Perit Italo
Raniolo
Decided by the First Hall of the
Civil Court on the 29th of April
2011

The Court exonerated the Architects of
all forms of responsibility and liability
due to the fact that they did not render
themselves negligent, and imprudent in
the exercise of their profession

The Court found the Architect liable in
so far as he failed to carry out his duty
to supervise the works with the result
that material of an inferior quality was
used; no details were provided with
regard to the liquidated damages due to
an amicable settlement reached
between the parties

Maltese Case Law decided on the Basis of Tortious Liability (Articles 1031, 1032, 1033 of the Civil Code)

The applicant had engaged the During construction
respondent to carry out works
in order to construct a store
and a house on a plot on which
works were not carried out
properly and that the
respondent was not carrying
out his duties professionally;
t h e re s p o n d e n t f a i l e d t o
adequately supervise the works
and failed to make the
necessary verifications with
regard to the materials beings
used during construction

Tarcisio Sultana vs Perit
Carm Lino Spiteri
Decided by the First Hall of the
Civil Court on the 20th of April
2004

a f t e r The respondents Nicholsons the
Supermarket Ltd and Nicholas Balzan
were in solidum ordered to pay the
applicants the total sum of €16,864.66

The Court ordered the Contractors to
pay in solidum the amount of €64,912 as
a sum of liquidated damages

Emanuel Zammit noe vs The applicant suffered damage During construction
Charles Polidano pro et noe
due to works being carried out
Decided by the Cour t of on an adjacent property
Appeal on the 31st of January
2014

Dr Tatiana Bonnici et vs The applicant suffered damage 3 y e a r s
Nicholsons the Supermarket due to works being carried out completion
et
on an adjacent property
Decided by the Cour t of
Appeal on the 28th of February
2014

Neither the Architect nor the Contractor
were held liable for the damages

T h e a p p l i c a n t s u f f e r e d During construction
damages due to works being
carried out on an adjacent
property

Philip Manduca noe vs Alfred
Vassallo et
Decided by the Cour t of
Appeal on the 26th of June
2009

The Architect and the Contractor were
both held liable for the death of Luigi
Cini under the provisions of tortious
liability; both the Architect and the
Contractor were ordered to pay the
amount of Lm1,200 in solidum

The applicant instituted the During construction
case following the decease of
her husband who lost his life on
a construction site

Marianna Cini vs Paolo Galea
et
Decided by the Cour t of
Appeal on the 27th of October
1958

Found the Developer liable to pay the
sum of €10,854 to the applicant
company Formosa Associates Limited,
the sum of €5,502 to the Lawrence
Formosa as the applicant, as well as the
global sum of €6,485 to both applicants
The Architect, Contractor, and the
Developer were all held responsible for
the incident and were held liable in
solidum to pay the applicant the sum of
€8,042 in damages
The Court found all the respondents
(Architect, Contractor, Developer)
responsible for the damages suffered by
the applicant and ordered them to pay
in solidum the sum of €17,500

Lawrence Formosa pro et noe The applicant suffered damage During construction
vs Winex Holdings Ltd et
due to works being carried out
Decided by the Cour t of on an adjacent property
Appeal on the 31st of October
2014

M a r y B u t t i g i e g v s J o h n The applicant collapsed due to During construction
Polidano
works being carried out on an
Decided by the Cour t of adjacent property
Appeal on the 27th of May 2016

Pawlu Saydon et vs Jesmond The applicant suffered damage During construction
Pulo et
due to works being carried out
Decided by the First Hall of the on an adjacent property
Civil Court on the 28th of July
2016 (under appeal)

T h e a p p l i c a n t s u f f e r e d During construction
damages due to works being
carried out on an adjacent
property

Perit Philip Grech et vs V&C
Contractors Ltd
Decided by the First Hall of the
Civil Court on the 25th of June
2018 (under appeal)

The respondent Architects, Contractor
(MTF Bonanno Ltd) as well as the
Developers were held responsible and
in solidum were liable to pay the
applicants the sum of €11,998.74.
Liability on the part of the Architects was
pronounced on the basis of the failure to
use the prudence, and diligence of a
bonus paterfamilias

The respondent Architect was W i t h i n a y e a r o f Both the Developer and the Architect
engaged to design the beams c o m p l e t i o n
o f were responsible for the damages
(“travi”) which had to be placed construction
suffered by the Developer’s tenement
o n a p ro p e r t y w h i c h t h e
and apportioned liability in (1/3) on the
applicant company (Developer)
part of the applicant company and (2/3)
was itself constructing.
on the part of the respondent Architect.
Damages (“konsenturi u xqaq”)
The liquidated damages amounted to
b e c a m e a p p a re n t o n t h e
€131,407.90
beams, which, were not
adequate to hold up that level
of weight (in this case there
was no direct contractual
re l a t i o n s h i p b e t w e e n t h e
company and the architect
since the architect had been
engaged by a shareholder
acting in his personal capacity)

Bonsons Ltd vs Catherine
Galea
Decided by the Cour t of
Appeal on the 26th of May 2017

T h e a p p l i c a n t s u f f e r e d During construction
damages due to works being
carried out on an adjacent
property
The applicant engaged the During construction
respondent to carry out the
necessary works in order to
demolish an existing dwelling
and construct a block of
apartments in its stead
T h e a p p l i c a n t s u f f e r e d During construction
damages due to works being
carried out on an adjacent
property

Rita Livori vs C&M
Contractors Ltd
Decided by the Cour t of
Appeal on the 27th of March
2020

Martin Coppini vs AIC John
Rizzo Naudi
Decided by the First Hall of the
Civil Court on the 8th of July
2020 (under appeal)

Carmen Pecorella vs Lino
Stafrace
Decided by the Cour t of
A p p e a l o n t h e 1 6th o f
September 2020

O rd e re d t h e d e f e n d a n t s C a r m e l
Raymond Micallef, RC Construction,
and Raymond Calleja to pay in solidum
the amount of €56,800. Moreover,
Architect Philip Azzopardi was ordered
to pay in solidum with the other
respondents the sum of €10,8000

The Architect was held liable to pay the
damages as liquidated in the sum of
€15,869.20

The Contractor was ordered to pay
€4,000 in damages to the applicant. The
Architect was not a party to the suit
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