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Case Nos N 0269, N 0280, N 0294, N 0299, N 0301 & N 0325

12 February 2019

Hon. Dr Anglu Farrugia
Speaker of the House of Representatives
Parliament of Malta
Valletta

Dear Hon. Speaker

This Office investigated complaints submitted by Messrs Stefan J Camilleri ~
James Grixti, Andrew Harrison, Caprian Borg~ Nicholas Cassar and Ruth
Ruggier in connection with the Selection Process for the promotion of officers
to the rank of Lieutenant Colonel held in 2013.
The investigation found that the selection process was vitiated and that the
complainants had suffered an injustice as a result of an act of
maladministration. My recommendation that the complainants' justified
grievance be rectified has not been implemented.
In terms of Section 22( 4) of the Ombudsman Act (Chapter 385, Laws of Malta),
I am enclosing a copy of the Final Opinion together with the relevant
documentation for the attention of the House of Representatives.
I would like to point out that Appendix C of the Final Opinion which comprise
the marks allotted to the successful candidates and the complainants is not
being enclosed for data protection reasons. This Appendix can be reviewed by
Members of the House at the Office ofthe Ombudsman.

Yours sincerely

I

Ombudsman

Encl.
Office of the Ombudsman 11, St Paul Street, Valletta VLT 1210, Malta
Phone: +356 2248 3210 Fax: +356 2124 7924 Email: office@ombudsman.org.mt

www.ombudsman.org.mt
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6 November 2018

Hon Dr Joseph Muscat
Prime Minister
Auberge de Castile
Valletta
VLT 1061

Dear Prime Minister

Please refer to my letter of the 9th October 2018 regarding the complaint
raised by various officers following the promotion exercise to the rank of
Lieutenant Colonel in 2013.
Up to now this Office has not received a reply to my recommendations. I
would be honoured to have your reply at your earliest convenience.
Thank. you.

Yours sincerely

~~- ~
A c 'Mifsud (
Parliamentary Ombudsman

I
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Case Nos N 0269, N 0280, N 0294, N 0299, N 0301 & N 0325

9 October 2018

Hon. Dr Joseph Muscat
Prime Minister
Auberge de Castille
Valletta
VLT 1061

Dear Prime Minister

I

I hereby inform you that this Office has received the response of the Hon.
Dr Michael Farrugia, Minister for Home Affairs and National Security on
my Final Opinion following the complaint of various officers following a
promotion exercise to the rank ofLieutenant Colonel in 2013.

The Minister has informed me that he will not accept my recommendation
that the complainants' justified grievance be rectified.

On the strength of Section 22(4) of the Ombudsman Act, I am sending you a
copy of the Final Opinion and all the relevant correspondence for your
consideration.
This Office requests that iny recommendations in paragraphs 153 and 154 of
the Report be implemented.

Yours sincerely

~~~·
,.-- I

A CMifsud
Ombudsman

I

Encl.

Index of Correspondence

I
I

I

I

c

1.

21st March 2018

Final Opinion

2.

21st March 2018

Letter to Minister for Home Affairs and
National Security

3.

18th April 20 18

Letter from Minister for Home Affairs
and National Security

4.

19th April 20 18

Letter to Minister for Home Affairs and
National Security

5.

22nd May 2018

Letter to Prime Minister

6.

22nd May 2018

Acknowledgement from the Office of
the Prime Minister

7.

15th Jlllle 2018

Letter from the Office of the Principal
Permanent Secretary

8.

21st May 2018

Letter from the Minister for Home
Affairs and National Security

9.

25th July 2018

Letter to the Minister for Home Affairs
and National Security

10.

1st September 2018

Letter from the Minister for Home
Affairs and National Security

•
(
MINISTER FOR HOME AFFAIRS
AND NATIONAL SECURITY
STRAIT STREET VALLETTA. MALTA

I
I

.--:·. .

.,
/

..

... --

1st September 2018

"

/

.

~!

~ ;· :·
MrA C Mifsud
..=- ..
.-,. ..:
Ombudsman
Office of the Ombudsman -.
'
11, St. Paul's Street
Valletta VLT 1210
0

.\

- - ...

·

-

!.

. .. -

""'

;.

..

.. ..

;.,.,.;
.4. \
~ .

"'

~

/

•.

,

Dear Mr Mifsud
Re : Case Nos ·N 0269, N 0280, N 0294, N 0299, N 0301 and N 0325
I would like to inform you that I took note of all the contents of your reports and,
although in disagreement with the majority of them, will discuss them at length
internally and take them into consideration for future processes .
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Case Nos N 0269, N 0280, N 0294, N 0299, N 0301 and N 0325

25th July 2018

Dr Michael Farrugia
Minister for Home Affairs and National Security
Strait Street
Valletta

Sir

Your letter dated 21st May 2018 refers. It contains your comments on the
Final Report on the complaint raised by several officers in the Armed
Forces. My submissions are as follows:

Preliminary observations
There is ample reference to the lawsuit and judgements which this Office
had to institute because this Report does not concern only the parties to
the case who are fully cognisant of what happened, but the complainants
themselves and, possibly, the general public.
This Office, from its inception, has made it its task, to explain what
transpired during the course of its investigation. This complaint
necessitated Court proceedings and it is proper that the details are given.

I

I

It is in my view distressingly disingenuous to present Mr Pierre Vassallo
as the paradigm of an unmitigated injustice. Mr Joseph Sammut, the first
Ombudsman, did not deem fit to investigate Mr Vassallo's complaint. As
was his wont, Mr Sammut exercised his discretion to ask Mr Vassallo to
petition the President of Malta. Mr Vassallo did not suffer any injustice
from this Office.

(

I
I

Later, this Office spent years seeking to alleviate the anomalous position
that officers had to choose either to petition the President or complain to
this Office despite resistance from certain quarters. The General Order of
the 11th November 2011 was a simple and merited clarification to officers
who felt the need to file a complaint with this Office. The redress to the
President can still be availed of, but this should not be a sine qua non
condition because the President is constitutionally bound to follow the
directives ofthe Govenunent.
With regards to the letters you appended to your letter, I can state that I
support and agree with the decision which was taken not to investigate
the complaints of Messrs Gatt, Dalli and Galea.

Procedural concerns

I

The first point I wish to tackle here is the Ministry's comment on
providing you with the letters of complaint. The relationship which this
Office has with citizens who lodge a complaint is a confidential one. The
grounds for the complaint are always communicated to the authority
concerned and there is no absolute need for the letter itself to be sent too.
What interests this Office is the alleged grievance which the complainant
says he or she suffered. That is always notified to the entity which
allegedly gave rise to the complaint. I see no need, legal or otherwise, to
send letters which may contain information which is not directly related
to the circumstances that allegedly gave rise to the injustice or act of bad
administration.
In this context it is then up to the complainant who is at liberty to divulge
verbatim what he wrote to the Ombudsman. Complainants may decide to
divulge the contents of any correspondence sent to them by the
Ombudsman as the addressees of the letters appended to your letter did.

I

The Ministry deems fit to mention the Rule of Law as if this Office acted
contrary to this important and fundamental principle to democratic life.
This principle is more attuned to the executive activity in the country than
the investigative process of the Ombudsman. If the Ministry's comments
merely refer to respect for the law, then this Office did not do otherwise
than carry out its functions in terms of the Ombudsman Act and the law.
It is certainly not above the law but part of the law.

2
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With regards to the testimony of the persons mentioned in the Report, all
were asked whether they object to the recording. None did, and as such,
their verbal evidence is admissible.

Substantive issues
The complaint of Mr Anthony Grech in my view does not bear upon this
Report. I concluded that Mr Grech's complaint was justified, that he had
suffered an injustice and that this injustice should be remedied. The
recommendation was not for him to be promoted but that the Commander
AFM should "... carry out an evaluation of Mr Grech's service ... until

his retirement keeping to the fore the considerations and facts of this
investigation with the express view of remedying the injustice
complainant has sufferecl' 1•
Indeed, any evaluation could lead to a promotion. I am sure that
Mr Grech would welcome it, but saying that this recommendation was
expressly advocating a promotion is not the correct interpretation.
It is true to state that this Office should not substitute its judgement to that
of the promoting authority, but, nevertheless, the Ombudsman Act
empowers the Ombudsman to:
i)
declare that an act of injustice, amongst others, has been
committed; and
ii)

recommend any action to rectify this injustice.

So, in strict law, this Office has not been stripped of its power to
recommend a promotion if the Ombudsman finds that the injustice can
only be remedied through the grant of a promotion2• This being the case,
the Ombudsman has always been prudent not to interfere in the decisions
and discretions of the Executive though that prudence must not be
interpreted as rendering him powerless to make a recommendation to
rectify the situation.

I

You have also commented on the way this Office has conducted its
investigation. This in my view does not concern the Ministry or the
Executive. The powers incumbent upon this Office fall within my
1
2

Report on Case No P 0021, Paragraph 59.
Section 22(1) and (3) of the Act refer.

3
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purview and it is the Ombudsman who is constitutionally appointed by
Parliament to carry out investigations into the administrative activities of
the Executive.
Turning onto the promotion process itself, this Office certainly does not
idealise the SRAAC selection procedures of 2011. No one system is
perfect, and this Office certainly does not consider that process to have
been perfect. Nothing is, but the contrast between the 20 1I and 20 13
selection processes is evident. In 20 II, an attempt was made to conduct a
selection process which was objective and auditable. This was done not
simply in the stages that candidates or applicants had to pass through to
succeed, but in the fact (which in my opinion should have been selfevident) that a military selection process should not be carried at the
whim and discretion of a panel of five persons, two of which were
political appointees who should not have been there in the first place.
It is surprising to this Office how your Ministry does not seem to
appreciate the significance of selecting the best officers in the Army by a
process which is above reproach and truly impartial. In your response to
our Report the Ministry does not seem to be aware of the serious
repercussions to democracy in this country if officers in the Army are not
selected in a just and impartial manner. Is the Ministry aware, for
example, of the powers that military officers have, not simply during
conflict but in time of peace? For example, Section 84 of the Malta
Armed Forces Act authorises a Commanding Officer to impose detention
on a soldier for a period not exceeding twenty-eight days. 3 This is a
power which no civil authority can impose except through the Courts of
Justice. Are the soldiers themselves and us civilians served well by a
selection process which, in our estimation, was vitiated?

It is also disappointing for this Office to note that the Ministry persists
with its interpretation of the law in relation to appointments and
promotions. In paragraph 27 of your reply, you state that appointments in
the rank of Colonel and Brigadier are left in the hands of the Minister.
We disagree because the law states "appointments to the staff of officers
in the rank ofcolonel ... "4 . The law presupposes that any appointment "to
the staff' must be of officers who are already in the rank of Colonel or
Lieutenant Colonel. The promotion comes first and not the appointment.

I
I
I
I

3

Or S.L. 220.06 (Assigrunent of Powers to Anned Forces of Malta Order) where members of the
Anned Forces have powers equipollent to members of the Police Force albeit in specified
circumstances.
4
See Regulation 4; S.L. 220.03.
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Conceding the precedence of the appointment and then promoting
someone is fitting the role to the intended beneficiary and not to the
person who is suitably qualified to the rank and who passed a selection
process to fill a post (the appointment) for which he is eminently suitable.
This brings me to what I consider to be a most logical point - the
selection process must be held for promotions. The law dispenses it only
for appointments which is a totally different matter. In fact, it was the
2008 selection process that the OPM' s policy paper and subsequent
promotion exercise reformed. Past defects should certainly not be the
measure of present ones. They should lead to rectification and
improvement not the regress that the investigation brought to light.
Though the 2011 process might have had its limitations, as you made
plain in several paragraphs of your letter, yet the Ministry seems to have
missed the point that if the 2011 process was subjective, the 2013 was
"stronger" on subjectivity.
Selection processes in all fields of employment and service have
progressively been shying away from subjectivity towards objective and
auditable standards. This investigation did not focus on the individual
merits and demerits of those selected or the complainants. The only
objective of the investigation was the selection process, which was found
wanting.
In conclusion I must express my sincere wish and expectation that this
injustice be remedied as soon as possible. I would urge a positive
outcome to this investigation. However, if action is not taken on the
strength of my report, I will have no other alternative than to advise the
Prime Minister and the House of Representatives in terms of Section
22(4) of the Ombudsman Act.
Yours sincerely

I

AC Mifsud
Ombudsman
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OFFICE OF THE PRINCIPAL PERMANENT SECRETAf
OFFICE OF THE PRIME MINIST
AU BERGE DE CASTILLE, VALLETTA, MAt:

OPM 3004/2017
Case Nos N0269, N0280, N0294
N0299,1iP)Dit·, N0325

15 June 2018
·1

Mr A C Mifsud~ -r
Ombudsman

.-\.._.. _;.;_
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COMPLAINTS SUBMI'ITED BY OFFICERS IN THE
ARMED FORCES OF MALTA

Reference is made to your letter dated 22 May 2018 addressed to the Prime Minister
regarding the subject in caption.
This Office is informed that the Minister for Home Affairs and National Security has

sent a response to the Report referred to him regarding these cases.

1

Regards

Christine Madiona
Director (Management Support)
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Ombudsman
Office of the Ombudsman
11 St Paul Street
Valletta

22nc1 May 2018

Dear Ombudsman,

Ref: Case Nos N 0269, N 0280, N0299, No294, N 301, N 0325

The Office of the Prime Minister acknowledges that it received your letter dated 22nd May 2018.

Best regards

Adriana Chircop
Secretariat
Office of the Prime Minister

I

t + 356 2200 2400 e opm@gov.mt I www.primeminster.gov.mt
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22th May 2018

The Hon. Prime Minister
Office of the Prime Minister
Castile Place
Valletta

Hon. Prime Minister

This Office investigated complaints submitted by several officers in the Armed
Forces of Malta following a selection process which had been conducted
during August 20 13.
The investigation concluded that the complainants had suffered an injustice and
the Report into this investigating was duly sent to the Minister for Home
Affairs and National Security on the 2 pt March 2018. This Office requested
the Minister's response on what action he was intent on taking to remedy this
injustice by the 23rd April 2018 which date was extended at his request.
As to date the Minister has not responded, I feel impelled to submit this Report
to you in terms of Section 22(4) of the Ombudsman Act for any action you
deem fit in line with my recommendations.

Yours faithfully

I

A CMifsud
Ombudsman
Copy:

I
I
Cl'\c. \

I
I

l~r:-'-1
The Hon. Dr Michael Farrugia:
...-l> \0o4€.
~'
" c..c
Minister for Home Affairs and National Security S c , \20 1 Strait Street
s: · c • ' ' ~
Valletta, VLT 1433

G t:t-A
..i

~

" (

'-4 {_,

G-.0 '::j
( t'

M.0 r k ·...

1,..Uc;;! ...)

-..)1"~
-

··~

1..,~..... "" ' ~'l_

(
MINISTER FOR HOME AFFAIRS
AND NATIONAL SECURITY

I
I

STRAIT STREET. VALLETTA. MALTA

~

2--1

May 2018

The Ombudsman
Office of the Ombudsman
11 St. Paul's Street
Valletta VLT 1210
Sir,

Re: Final Opinion concerning Case Nos N 0269, N 0280, N 0294, N 0299, N 0301,
N 0325
References:
A. Final Opinion dated 21 March 2017 (recte 2018)
B. Response by the Ministry for Home Affairs and National Security dated 18
April2018
C. Reply by the Office of the Ombudsman dated 19 April 2018

With reference to the Final Opinion dated 21 March 2017 (recte 20 18), this Ministry would
like to make the following observations and submissions in response to references A and

c.
Preliminary Observations

1. It is noted that the Final Opinion contains ubiquitous and with all due respect,

I

somewhat repetitive notions and references to the Court case filed in the names of

Prim Imhallef Emeritu Dr Said Pullicino noe vs 11-Ministeru ghall-Intern u sSigurta 'Nazzjonali et. Indeed, besides there being numerous references to the court

I
t ,.356 2568 9111 e michael.farrug a .~ gov.mt
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cases throughout the whole text, two specific Appendices, being Appendix A and

(

B, are entirely dedicated to the same lawsuit.

2. Whilst it is understood that clarification by the judgement in question was, as a
matter of fact, required for the purposes of clarifying whether the office of the
Ombudsman did have remit or jurisdiction to investigate when other specific
remedies under the Malta Anned Forces Act had not been availed of, it is deemed
that these references, once remit had been established, were at this stage out of place
and not necessary when it came to the substantive aspect of the actual complaints
filed.

I
I

3. It is regretfully noted that references are so pervasive that the reader is somewhat
immediately given the impression that the successful outcome of this Court case is
being harped upon solely for the purposes of making a point. It thus seems to come
as no surprise that the concluding part of the report seeks to suggest that things could

I

have been done differently or allegedly better. Such a conclusion is perhaps a given
one since if no criticism is raised, then it may be made to appear that a court case
had to be filed to establish remit, but that this eventually resulted to be for nothing.

4. That having been said, whilst reaffirming utmost respect towards the Courts of Law,
the judgements in question, and the Office of the Ombudsman, given the numerous
nuances to the court case, one cannot help not mention that, with all due respect,
some degree of confusion on the interpretation of the law may have been in a way
created by the same office of the Ombudsman. This is being respectfully said in
view of the fact that when AFM officer Pierre Vassallo sought to lodge a complaint
with the Ombudsman in October 2003, vide Doc A, he was told in no uncertain
terms that this was not possible and that he was legally bound to refer his grievance
to the office of H.E. The President, as laid down in the Malta Anned Forces Act.
This Ministry thus feels the need to kindly clarify that the events preceding the court
case were not a result of the AFM or the Ministry being whimsically uncollaborative
or in any way disrespectful towards the office of the Ombudsman. if I may, the
genesis of this ·confusion' in legal interpretation lied in the entities in question
2
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legitimately and in good faith relying on previous conclusions and interpretations

~~. :l
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of the law by same office of the Ombudsman, albeit a different physical one, in the

I
I

reply given to persons like Mr Pierre Vassallo.

5. In 2013 this interpretation, and with it certainty of the law, changed and the office
of the Ombudsman sought to affirm its remit to investigate complaints by AFM
officers even when they had not in the respondents' opinion exhausted internal
remedies. The judgement in question provided authoritative direction on this matter.
In light of said judgement, AFM officers who in the past were refused assistance
from the Ombudsman on the basis that they should have resorted to the President,
attempted once again to revive their original complaint. Surely this was done in
confidence that if they were turned down once and denied an investigation back then
on this point, they would not be turned down now that the Court of Appeal had
established that officers could indeed resort to the Ombudsman and not solely or
necessarily to the President. Nevertheless, they have had their complaint
inexplicably thrown out on the basis that this did not fall within the 6 months' time
bar laid down by the Ombudsman Act. Their justification that they had in actual fact
originally submitted the complaint in time but were refused for reasons beyond their
control, was given no weight. In this regard, kindly vide Docs B -D.

Procedural Concerns

6. In this Ministry's initial response in Ref B, that is where an explication was
requested given that dates that did not tally 1 and reference was made to Appendices
which were not included as part of the report, request was also made to have a copy
of the actual grievances filed in order to be in a position to respond to claims therein.
In Ref C. the Office of the Ombudsman replied that it is in its discretion

I

h
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whether or not to send the complaints to the respondent authority. The

1 The covering letter to the report was dated March 2017 but was received in 2018. Same covering letter said
that an Appendix 3 was being submitted separately but this was not received, besides Appendices 1 and 2 also
being missing.
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complaints were not sent and no justification was provided as to the reasons
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why these were not included other than for the use of discretion justification.

7. This Ministry deeply regrets and would like to register its objection to such practice
and approach. It is this Ministry's view that in pursuance of the Rule of Law

and in order to enable the respondent to adequately address the allegations
raised in its regard, then all parties to the investigation should be in receipt of
documents presented by the other party. This is also the practice adopted by
judicial bodies, Courts and Tribunals, where parties have access to all documents
in order to ensure due process and be able to make or defend their case. This office
is displeased by the fact that it is being expected to defend its position when it feels
to be procedurally disadvantaged by not being supplied all material information or
precluded from complete disclosure. It is unknown whether complainants were
given access to the data provided by the Armed Forces of Malta, who also were not
provided with a copy of the complaints, in which case, this procedural deficiency
with regard to the respondents may be even more grave. Whilst once again affirming
utmost respect towards your esteemed office, this Ministry would like to have the
confidence that justice is not only done, but also be seen to be done.

8. Further to this, this Ministry also has reservations about the fact that whilst the Final
Opinion seeks through its investigation to challenge and contest discretion which
by law is vested in others, the same term; discretion, is then utilised to deny the
respondents access to relevant information.

9. Hence, the below responses are being submitted strictly without prejudice to the
objections or reservations raised above about what are being perceived as
procedural inequalities or unreasonable use of discretionary powers. This Ministry
feels that it has only been conveyed a partial picture. with the office of the
Ombudsman deciding for it which bits of inforniation, extracts or summaries, were
to be given or omitted. There are therefore reservations to such an approach, which
also stands in stark contrast with the fact that during the course of investigations,
the office of the Ombudsman insisted that the respondent provides actual original
4
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documents and whole files in original. This Ministry feels that the process would

~
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have been a more just one had all documentation been provided.

10. On this subject of due process and procedural aspects during the investigation, this
Ministry further wishes to submit an ulterior remark on the modality adopted. The

Final Opinion makes reference to the testimony of a number of persons. It is
noted with displeasure and deep concern that no representative of the
respondent was invited to attend and listen to the testimony being given in
order to be in a position, and be able to raise questions in cross-examination
should any clarification or corroboration be required.

11. This office is well aware that proceedings in front of the Ombudsman are not of a
judicial nature as the latter provides a recommendation and not an enforceable or
binding outcome. However, it is opined that all safeguards associated with the Rule
of Law which are intended to guarantee fair and due process, should equally be
implemented. In being denied the possibility to be present, raise questions as
necessary, and have first hand account of all evidence collected in the course of the
investigation by the Ombudsman, this Ministry feels that it may have been denied a
level playing field or that principles of natural justice could have been better
observed. The principle of audi alteram partem includes the possibility of all parties
to have unfettered and undoctored access to all information provided by the

I

complainant and vice versa. It seems that this has not occurred. The Final Opinion
merely gives extracts from testimonies which lack context, the actual selection of
which can also be highly subjective. This third hand, detto del detto,

selective

rendition may have denied the respondent adequate possibility to challenge in real
time factual incorrectness or misconceptions.

12. This Ministry also wishes to note that whilst the investigation had been going on for

I

quite some time, the respondent was expected to take stock and go through all that
took place in that period within a rather short time frame which necessitated this
office to request an extension in order to be able to go through the rather voluminous
Final Opinion. Indeed, some parts may have been rather repetitive in nature.

I
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13. This Ministry felt the need to highlight what it perceives to be as shortcomings in
modality, also for the sake of future collaboration. It is somewhat concerning that
a perception of bias was shared and felt by my predecessor. In para 31 of the Final
Opinion, it is indeed mentioned that this perception of bias was brought up by the
then Minister but the Ombudsman himself "rejected this outright''. This also raises
some concerns since it appears that the addressee of a claim of bias decided himself
that this was not the case.

Substantive Aspects

14. Without prejudice to the above submissions, this Ministry shall now proceed to
comment and clarify on some of the substantive aspects or merits which are felt not
to have been properly appreciated or considered in the Final Opinion.

15. In para 4, the Final Opinion states that the Ombudsman cannot enter into the merits
of whether a candidate or applicant is suitable to be promoted. Whilst being agreed
that it is not the intention of the Ombudsman Act to have the Ombudsman substitute
the discretion vested by law in the competent authority or respondent with his own,
it is felt necessary to note that this sort of course of action appears nevertheless to
have been adopted by the office of the Ombudsman in at least some recent cases.

16. At the same time when this Final Opinion was

received~

receipt was also

forthcoming of yet another Final Opinion concerning ex WO Grech Anthony. In
this latter case~ the office of the Ombudsman specifically recommended that Grech
be promoted to Lieutenant notwithstanding the fact that this was a clear cut case, in
the AFM's view, that this was not possible. The reason for this, being that Grech
himself had refused to attend for a course and sit for the eventual exams which in
accordance to extant policy, were a mandatory prerequisite for him to be promoted.

17. Whilst it is not the respondent's wish to delve in detail on Warrant Officer Grech's
case now since it is beyond the scope of this Final Opinion, it is felt essential to note
6
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what seems to be a contradiction in approach, in the sense that one thing is stated,
but another is then suggested for implementation.

I
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18. It is additionally noted that it appears that cases arising post the year 2013 are
addressed with admirable fervour whilst others preceding this date tend to be
discarded and turned down on some technical aspect. On this point, please allow me
to note that this office does not share the Ombudsman's method in the Final Opinion
of characterising events as taking place prior or post election, or by other political
events used as temporal landmarks. Sufficiently detailed information was provided
to enable events being tied to a specific calendar date instead of pre or post election.

19. Returning back to para 4 and the assertion that the Ombudsman can only ascertain
aspects of the selection process, the following needs to be highlighted. A number of
the complainants, who presumably complained on the method of the selection
process, were eventually promoted to the aspired rank some time later. The selection
process or method was intrinsically the same. This begs the question of how can
one complain about a selection process, but few months down the line, be promoted
under the same or similar selection process, duly accept that promotion but retain
the complaint on the previous selection method?

20. As indicated supra, only some of the complainants were promoted. Others are still
in the rank of Major. Nevertheless, it appears that they thought it fit to lodge a
complaint with your esteemed office on one occasion but not on another. Is this to
be construed that they were not so unhappy with the procedure adopted as with the
actual outcome on one occasion in September 2013? It is believed that if the
complainants are sceptical about the process, they would complain every time the
same process is used and not complain solely when colleague X is promoted but
stay mum when colleague Y is.

I
21 . From para 50 onwards, the Final Opinion goes into great lengths and praises
unreservedly the introduction of the Senior Ranks Appointments and Advisory
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Committee (SRAAC) for the promotion from the rank of Major to Lieutenant
Colonel, as used in 2011._The SRAAC was inexistent and therefore not used prior

(I
I

to the year 2011. Nevertheless, whilst the Final Opinion is highly critical of the
composition of the SRAAC as utilised in 2013, no reference is made to all and
various promotions made before the year 2011 where no SRAAC, dignified or
otherwise, was present and were promotions seem to have been made solely on the
whim of some individuals.

22. It is indeed the case that when it comes to promotions in the AFM the law requires
that there be three elements, namely (i) efficiency, (ii) seniority and (iii) selection
to fill a vacancy. The law allocates no hierarchy between these 3 requisites. This
office does not agree with the assertion made in the Final Opinion at para 50 that
'·The term ·selection to fill a vacancy' necessitates a selection process". If this were
to be the case, does that

m~e

all promotions handed out prior to 2011 illegitimate

and illegal given that no SRAAC was utilised in that case? This office also has some
reservations about why the Final Opinion is so critical of the 2013 SRAAC,
practically finds 'perfection' in the 20 11 version, but has no comments about the
state of affairs prior to 20 11 where there appears to have been no formalised or
auditable selection method.

23. In para 51 the Final Opinion is felt to be somewhat confounding matters. Whether
this results from equivocal appreciation of documentary evidence is not known. It
seems that the Final Opinion seeks to legitimize promotions prior to 2011 by making
reference to the AFM Officers' Career Handbook as promulgated in August 1998
by the Office of the Prime and that this Handbook already laid down a process of
written and oral exams for advancement to a higher rank. It is felt imperative to
point out that the Officers' Career Handbook only covers promotions from the
rank of Lieutenant up to that of Major. It does not and it never did cover
promotions to the rank of Lieutenant Colonel and Colonel.

8
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24. With respect to para 52, the Final Opinion gives the impression that the 2011
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SRAAC introduced written examinations for the rank of Colonel. Whilst on paper

I
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this was indeed possible, it is noted that the SRAAC and written examinations
were never utilised for promoting Colonels during the period of inception i.e.
2009,2011.

25. Footnote 62 attached to para 52 also raises some incomprehension. Whilst para 52
speaks of the 2011 period, footnote 62 refers to the appointment of Brig Carmel
Vassallo in the year 2004. It is first and foremost pointed out that, contrary to what
is indicated in the footnote, Colonel Carmel Vassallo was first appointed as
Commander of the Armed of Malta and solely as a consequence of this appointment

I

was he promoted to Brigadier, and not vice versa. Throughout the Final Opinion it
is often felt that more importance is given to the promotion when in actual fact it is
the appointment which carries most weight. As one can clearly see from the
appointment of the latest 3 Commanders of the AFM, all three were first appointed
as Commander whilst still in the rank of Colonel, and consequently promoted to the
rank of Brigadier. Kindly Vide Doc E - G in support of the above.

26. The above clarification on appointments and promotions should not however detract
or distract from the fact that although Brig Martin Gerald Xuereb was so appointed
and promoted in Jan 2010 (that is prior to the 2011 SRAAC), the footnote
inexplicably elects to refer to his predecessor of 2004 rather than to him. Whilst it
is not in this office's intention to ponder or speculate on the reasons why this was
done, it would seem to be that Brig Xuereb's name was not mentioned as he was
later a sitting member on the SRAAC and it may seem incongruous that someone
sitting on the SRAAC to promote subordinates was not subject to a similar selection
process in his time a few years earlier.

I

27. In any case, it is respectfully noted that the example provided is off the mark since
appointments in the rank of Colonel and Brigadier, being the topmost posts in the
AFM, are unequivocally vested in the Minister responsible for the Army. In this
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regard, rule 4 of Appointments and Conditions of Service of the Regular Force
Regulations, S.L. 220.03 of the Laws of Malta, clearly states that:

I
I

(a) Appointments to the staffin the rank ofcolonel and above shall
be made by the Minister;

(b) Appointments to the staffof officers ofthe rank of lieutenant
colonel and below shall be made by the Commander;

(c) The qualifications and procedure for staffappointment, the
tenure ofappointment on the staff and the termination ofsuch
appointment shall be such as the Minister may from time to time
determine.

28. The above citation leads to another point. According to para (c) above, the
qualifications and procedure for appointing high ranking personnel vests in the
Minister. A number of ministers, pre 2011, did not feel the need to have a SRAAC
in place; after all the SRAC 2 is a methodology used under the Public Administration
Act and it is known to anyone working in the sector that the military does not fall
under the purview of the Public Administration Act, the Public Service
Commission, the Public Service Management Code etc etc. The military, clearly
being a sui generis organ of the State, follows its own specific rules befitting its
singular role and particular characteristics which distinguish it from other public
sector employees.

29. In 2011, the Minister responsible decided to emulate the SRAC and introduce the
SRAAC in the AFM. In 2013, the Minister of the time decided to retain the SRAAC
for promoting Lieutenant Colonels, albeit technically having no obligation at law to
do so, but improve on its shortcomings by reviewing it and amending it in a way
which would eliminate any unfair practices or discriminations reported to have

2

The Public Administration Act uses the term SRAC, whereas the model emulated and adopted for the AFM
carried the name SRAAC.
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taken place in the 2011 use of the SRAAC. These discriminations will also be dealt
upon in the paragraphs to follow.

I
I

30. The point being made here is that the SRAAC is not a sine qua non. It is just

one type of method which one Minister introduced, another fine tuned in
accordance with the authority vested in him and which other Ministers in the
future may further tweak or even revoke.

31. Back for a moment to para 50, it is noted that no mention is made to complaints
about promotions arising during the period 1997 - 2011. As a matter of fact, it has
already been mentioned earlier that during this time, complaints lodged by officers
were dismissed and not investigated on the basis they should have sought redress
from the office of the President. But internal verifications by this Ministry revealed
also other things. It appears that under the tenure of Parliamentary Secretary Not.
Toni Abela, at least two officers, Colonel David P Attard and Colonel David Mifsud
where promoted when a vacancy for them was not available yet and was only later
to be created. Indeed, it is understood that the 'selection to fill a vacancy' requisite
requires first and foremost that a vacancy be in place and available prior to it being
filled. This does not seem to have been the case for these 2 gentlemen, nor for Lt
Col Mario Borg who was promoted with the intention to create a new section, tailor
made for him, which he could fill rather than first establishing the vacancy and then

I

see who would be the most fitting candidate.

32. Also of interest is the fact that same Messrs Attard and Bondin, who were selected
for promotion without a selection process, where eventually in 2011 sitting
alongside Brig Martin Gerald Xuereb, also promoted without a selection process, to
decide on the selection of other officers3.

I
I
I

3

1t is not the purpose of this response to denigrate any individual. The remark is being made to emphasise the
point that the SRAAC was not a procedure used since the beginning of time and that many Lieutenant
Colonels and Colonels had been promoted without a SRAAC prior to the innovation which came in 2011.

11~

33. As indicated, this Ministry has gone into detail as to what lead to the changes from

(

the 20 11 SRAAC to the 2013 one. One of the most common remarks amongst
officers spoken to was that the presence of three AFM officers on the selection
committee was perceived to give a sense of overfamiliarity for some officers, to the

I

detriment of others. It was felt that any personal grudges or prejudices towards some
officers were vented out during this selection process. Those officers who had a
more direct working relationship or contact with Messrs Xuereb, Attard and Bond in
were considered to be in a much more favourable position than officers who because
of their role or posting, did not have such a direct level of personal interaction or
familiarity.

I
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34. This sense of familiarity needed to be addressed with the obvious solution being
that of replacing some of the AFM officers on the SRAAC with more objective and
impartial elements who did not have such a direct relationship with the candidates.
Naturaily. the military component on the SRAAC had to be retained in order to
ascertain the technical know how and some personal characteristics of the
candidates. Therefore. the presence of the Army Commander was retained but that
of the other 2 fellow AFM officers replaced with more impartial and neutral board
members who had exposure to the workings of the military but without the
prejudices or over familiarity of individuals who worked within the AFM.

35. The Final Opinion is highly critical of the decision to have Board Members who are
extraneous from and independent from the AFM. The motivation behind this choice
of modus operandi was explained above. The Final Opinion seems to suggest and
imply that the members of the SRAAC as composed in 20 13 were acting under some
sort of clout given that they hailed from and worked within the same ministry. that
for Home Affairs and National Security. This office, with all due respect, founds
this reasoning to be somewhat simplistic. If one argues that the civilian members of
the SRAAC could have been influenced since they responded to the same ministry4 ,
... This anal ogy is b eing raised on a hypoth etical basis for comparison's sake as it is strongly rebutted th at the
civilian members on th e SRAAC were unduly influenced or not free to arrive to their ow n conclusi ons on the
candidat es.
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then how much more influenceable would have been two army officers who were
sitting on the SRAAC in conjunction with their own Commander? After all,

I
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members of the military and disciplined forces are renowned for their loyalty and
strict obedience to orders without questioning - a characteristic hardly present for
other employees in the public or private sector.

36. Since the comparison of components of the SRAAC was raised in the Final Opinion,
it is mandatory that a note be made also on this point to clarify any indirect allusions
which could be subject of misinterpretation.

37. The 2011 SRAAC was headed by the Principal Permanent Secretary, Dr. Godwin
Grima. The 2013 SRAAC was headed by the Permanent Secretary to MHAS, Mr.
Kevin Mahoney. Whilst the Final Opinion notes this difference and change in
composition, it fails to give the contextual background to it. In 20 11, the Armed
Forces of Malta was within the portfolio of the Office of the Prime Minister, whose
Permanent Secretary was Dr Godwin Grima who carried the position of Principal
Permanent Secretary. Since 2013, the Armed Forces of Malta was no longer within
the portfolio of the OPM but that of the Ministry for Home Affairs and National
Security, whose Permanent Secretary was/is Mr Kevin Mahoney. Hence, the
substitution of the Principal Permanent Secretary with that of the MHAS Perm Sec
was no case of regression but a change justified by the change in the responsible
Ministry. If in 2013 the AFM was answerable to MHAS, there was no reason to
involve or burden the Principal Permanent Secretary when this did not fall within
his portfolio.

I
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38. The 2011 SRAAC was also composed ofMs Vanessa Frazier, at the time Director
Defence Matters within the OPM, and at present Malta's ambassador to Rome, Italy.
Since both Dr Godwin Grima anq Ms Vanessa Frazier hailed from the OPM, it is
not comprehended how the Final Opinion found no difficulty with this but had
strong reservations and criticism towards the 2013 SRAA C for the reason that board
members hailed from the same ministry. For the sake of clarity and avoidance of
13
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doubt, it is also highlighted that the post of Director Defence Matters does not
require that the occupier is a military individual, has military training or background
or be knowledgeable of the workings of the AFM at a technical or operational level.
It is further noted that Mr John Sant, a member of the 2013 SRAAC, was a Director
General. Hence, in terms of civil service hierarchy, a Director General ranks higher
than a Director for Defence Matters.

39. It is noted with displeasure that the Final Opinion seems to go as far to suggest that
the 2013 SRAAC was composed unqualified members or was a step backwards
from the previous composition. The reason why the Principal Permanent Secretary
was substituted by the Perm Sec has already been sufficiently addressed. With
respect to the other members, it is noted that these occupied the positions of Director
General, and other high ranking positions within the Ministry. It is submitted that
the posts these members occupied are all of respectable standing and which require
traits of knowledgeability, responsibility and integrity. It is therefore submitted that
it was certainly not the case that interviews during the SRAAC were conducted
haphazardly or that the first passer-by was called in to sit on the Board.

40. With respect to para 59 of the Final Opinion and the statement that the SRAAC was
first used in 2011, it is specified that prior to 2013, the first time that the SRAAC
was used in 2011 was in actual fact the only time it was used. The SRAAC was
introduced in the AFM following to a ministerial decision in 2011, and by a
subsequent ministerial decision in 2013, it was fined tuned and amended in order to
improve upon this first experiment and experience of it.

4 1. Reference is now made to para 60 of the Final Opinion in the selection where it
states that in order for a Major to be eligible to the rank ofLt Col he/she must (i) if
enlisted prior to 1997~ he must have served for at least two (2) years in the rank of
Maj or and (ii) if enlisted in 1997 or after, he she must have served in the rank of
Major for at least three (3) years. It is not understood why discrimination is in place
between officers who enlisted before 1997 and those who enlisted in 1997 or
14
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afterwards. No justifiable and objective reason could be found which warranted
requesting 2 years prior to 1997, but 3 years from 1997 onwards. In the absence of

I

a valid reason behind this requisite, the discrimination between enlistments was/is
considered untenable and unfair. This Ministry would not like to uphold a policy
against conviction when in its eyes, this is discriminatory and indefensible.

42. All those promoted to Lt Col in 2013 had a minimum of two years in the rank of
Major. Hence, albeit innuendos in the Final Opinion, factually there was no officer
who was promoted to Lt Col without the two years in the rank of Major.

43. Nevertheless, and purely for the sake of the argument and avoidance of doubt,

it is further added that the Malta Armed Forces Act does not stipulate that one
requires a particular amount of years in rank A prior to being promoted to
rank B. Such requisites are laid down by internal policy, endorsed at Ministry
level and which can be varied in accordance with service exigencies and
direction of the responsible Minister for defence and the military. That having
been said, although the 2 years in rank was not a mandatory requirement according
to law, it was still upheld and observed and all those promoted to the rank ofLt Col

I

in 2013, had the 2 year minimum (and above) in the rank of Major. This, even
though the revised policy only required a minimum of 1 year in the rank of Major
for one to be considered eligible for consideration for the next promotion.

44. The 2 years versus 3 years dichotomy was not the only form of discrimination
encountered in the way how the 20 11 SRAAC selection process was composed and
conducted. Since it was not this Ministry's intention to purposefully perpetuate
discriminatory and unfair practices in the selection process solely on the basis that
this was how it was done before, i.e. in 2011, such practices had to be addressed and

I

rectified. Illustrations of such discriminatory practices are to follow.
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45. Para 60 notes that the 2011 SRAAC allocated points on the basis of Command
Experience, Staff Experience, Civilian Educational Qualifications and Overseas
Operational Deployments.

46. With respect to Command Experience and Staff Experience it was noted that this

I
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was totally beyond the candidates' control. The candidates, and all officers for that
matter. serve in the post or posts which are allocated to them by their superiors.
Whilst they may express a wish to serve in one posting instead of another, they are
still ultimately posted in the Unit or Section where their services are deemed most
required, in the interest of the AFM- not their own. Hence, highly specialised and
technical officers would in all probability spend the majority oftheir career in their
area of specialisation as their services would be all too indispensable in that field
given the scarcity of local expertise and resources. This would, for instance, be the
case for aviation and maritime professionals, or explosives ordnance specialists.
Other

officers~

may be somewhat more flexible in that they might be able to fill

more posts of a generic nature.

47. Hence, the officer serves in the post in which he is ordered to serve and without
control as to his posting or that of his colleagues. High specialisation ends up tying
an officer to a particular post longer than his colleagues as there would not be an
adequate substitute for him yet or in order for him to nurture and groom a younger
officer in the trade in question. Why should such officer suffer less points when he
only served where he was ordered to serve?

48. It is also remarked that seniority was very often not taken into account when
handpicking individuals for a particular posting. Some were •Juckier' than others in
being rotated from one Unit to another with the result that they fared better under
the SRAAC as designed in 2011 .

..
16

I

•
49. It was thus considered unjust that an officer be prejudiced and be made to 'lose
points' on the basis of his specialisation or because his superior thought it fit to give
him a particular posting instead of another.

I
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50. As to Civilian Educational Qualifications, here again, not all sponsorships awarded
by the AFM for further civilian training were indeed accessible to everyone.
Officers who happened to be employed on shift basis or less demanding occupations
may have had more time on their hands to pursue studies at private instance. Other
officers may have requested a sponsorship to follow courses during working hours
our outside, but whether this request was acceded to or otherwise, was again beyond
their control.

I
51 . Hence, whilst it was considered that those who seek to further their civilian
educational qualification should be compensated for it, it was also considered that
the obstacles or unlevel playing field mentioned above be kept into account.

52. The points allocated for Overseas Operational Deployments resulted to be a rather
thorny issue when this requisite was being looked into by this office. These were
once again beyond the officer's control and were awarded on the whim of those in
charge. There were thus situations were an individual was sent for three consecutive
deployments whilst his fellow colleague was, for reasons unknown, never selected
for a deployment or told that, because of his specialisation or technical expertise,
the AFM could not afford to deploy him and not have him available in Malta for
long periods of time.

53. The officers who went for overseas operational deployments were handpicked.
There was no interview or selection process. Some officers were selected for one

I

deployment after the other whilst others where mysteriously always looked overl.

5

On this point it is worth mentioning that overseas deployments are particularly attractive to officers not only
because ofthe experience garnered and points eventually allocated during the 2011 SRAAC, but also because
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No track record or auditable procedure could be found justifying why a particular

(
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officer was selected for a deployment or why certain officers were dispatched
around the worlds multiple times when their colleagues were never given an
opportunity.

54. It was also noted that whilst overseas operations were allocated marks, participation
in local operations was completely disregarded and not taken into account. It was
considered that this was yet another discriminatory measure with respect to those
highly specialised officers who participated in local operations, which may still have
a multinational facet to them and involve substantial effort and risk.

55. It was thus considered discriminatory to afford points on matters upon which
the officer candidate had no say or where it was blatant that command and
staff experience, courses, and deplovments abroad were not justly offered or
distributed to all officers. The less indispensable officers many times ended
faring better in that it was easier to release them for long term deployments
abroad or to attend courses.

56. The way this was set up created a vicious circle. It could indeed be the case that an
officer could be ·constructively' set up or groomed to be promoted by varying his
postings in the AFM every so often and handpicking him for tours abroad. On the
other hand, officers could be placed in a disadvantage by keeping them in the same
posting for long periods of time and denying them opportunity to deploy under the
pretext that their services are required locally. Then again, although indispensable
locally. they would not be compensated by points to this effect. Those who were
deployed abroad, in turn stood better chances to be sent for training abroad and vice
versa.

these deployments afford an additional financial income to the deployed officer. Hence, financial and lucrative
considerations also made deployments oversea s appealing for that reason.
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57. The 2013 SRAAC was intent to eliminate discrimination and improve upon the
shortcomings of the 2011 process. For instan.ce, the 2011 SRAAC could have
adopted a system of negative marking where, by way of illustration, all officers

I
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are placed at a par for reasons explained above, but officers who refuse or
decline to participate in overseas deployments have points deducted on the
basis of their refusal. Hence, whilst all deployments abroad are as far as
possible distributed in an equitable manner, those who may be less in a position
to deploy because they are required locally, would not be in a position of
disadvantage. Those who on the other hand are employed in posts which enable
them to seize the opportunity but turn it down without a valid reason, would
be penalised by having points deducted. Such a system of negative marking bas
in fact been adopted in the past years when considering both officers and other
ranks for promotion.

58. Having elaborated on the allocation of points and discriminatory elements in that
part of the 2011 SRAAC, I now wish to pass some remarks on para 62 of the Final
Opinion where it lists as available four vacant posts, being those of (i) Staff Officer
I Estate and Land Logistics, Staff Officer I Training, Staff Officer I Common
Security and Defence Policy, and Staff Officer I Communication and Information
Systems. The frrst remark to be made here is that, contrary to other promotion
processes, all officers promoted in 2013 had a vacancy which they could fill.
Previously, it was not unheard of officers being first promoted and then having a
tailor made post, or a vacancy which was previously non-existent, created
specifically for them. This has also been referred to earlier.

59. The second remark to make here is that according to law, the Appointments and
Conditions of Service of the Regular Force6 , "officers shall be liable to universal

service and to extra-regimental employment''. This in itself implies that army

I

officers should in principle be in possession of a degree of versatility and
resourcefulness and not spend their entire career life span around one particular
6

Rule 5 of Subsidiary Legislation 220.03 of the Laws of Malta
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post. Saving for highly specialised officers (with specialisation normally coming
later on during one's career), most militaries around the world adopt the practice of
rotating officers every so often. Foreign Annies such as the British tend to lay down
tours of duties for a post which last some 3 years. Following said, unless it is in the

I

interest of the service to retain that officer in that post, he/she should be capable of
fulfilling other posts within the Anny. Such practice is needless to say healthy on a
number of grounds - for the Service to widen its pool of officers and expertise, not
to have a post's existence or army capability dependent solely on the availability of
a few persons, and also for the individual who can expose himself to different areas,
gather exposure and experience and bring in new blood, ideas and initiative.

60. Hence, just because the 2011 SRAAC elected to tie the promotions to a specific post
with officers deciding which one they would like to fill, it doesn't make this option
a benchmark or the most optimal of methods. It was repeatedly felt during the

reading of the Final Opinion that the Office of the Ombudsman somewhat
idealizes the 2011 SRAAC notwithstanding its shortcomings and areas where
it could be improved, and on the other hand is totally critical of the 2013
variations to it.

61 . Passing now to para 63 and the composition of the 2011 SRAAC. This Ministry is
reliably informed that besides the ' official' board members to the SRAAC, a certain
Mr. Miruzzi, was present during some parts of the process but not in others. The
role of Mr. Miruzzi in the process was never disclosed to the candidates but his
presence in some cases, and absence in other instances, did not go unnoticed by the
candidates. The purpose of his presence or any role he may have fulfilled, remains
to date unknown.

62. Moving on to para 64, this Ministry will not adopt a repetitive style of writing,
therefore, comments previously made on the unjust allocation and breakdown of
points , whilst still applicable, will not be repeated again at this juncture. The
Efficiency Section of the 2011 SRAAC held in total 345 marks. subdivided further.
How this subdivision was arrived to is not known, why for instance military
20

I

•
(

qualifications carry 70 marks whilst civilian educational qualifications (which may
be totally unrelated to work in the military) carry 50 marks. There is no margin of
marks allocated for local operations, but overseas operations carry 45 marks. Highly
specialised officers who were not deployable overseas since they were necessitated
locally, where thus immediately short of 45 marks upon starting the process with no

I

compensation for the work done locally.

63. It is further noted that headings of 'Personal Attributes' and 'Motivational
Statement1' carry between them a significant 80 marks which could tilt the balance
in making or losing a promotion. Considerations of this sort are purely subjective.
A Motivational Statement, being in itself a piece of prose, may appeal to the taste
of one board member but be considered as uneventful or a self-important portrayal
by another. What is self-confidence for one, can be perceived as arrogance by
another. There is, for these reasons and others with them, no clear cut right or wrong
when it comes to Personal Attributes and Motivational Statement. One could write
down what he thinks would sell in the latter while, for instance, hard headedness
can be praised if seen as perseverance or loathed if seen as obstinacy or failure to
adapt. Nevertheless, the Final Opinion appears to have no reservations to this
approach.

64. Para 66 of the Final Opinion insists on the ' objectivity' ofthe 2011 SRAAC process
without picking up any of the concerns, loopholes or biases apprehended by this
Ministry. The Final Opinion sees the 2011 SRAAC as objective but how can this be
the case? The Efficiency criterion is intrinsically subjective in nature and its
idiosyncrasy cannot be made clinical. The Selection to Fill a Vacancy is similarly
purely subjective. The weight of points given to one candidate over another, the
appreciation of the motivational statement, and the fact there was no level playing
field - not all candidates were exposed to the same course or deployments, or

I

offered the same opportunities, all lead to the conclusion that the 2011 SRAAC was

7

This was a short write up prepared by the candidate in his own time, unsupervised, and then presented with
his/her application. It could not be ascertained who or how this was prepared.

I
I
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Opinion. An officer could be groomed for points and manipulation of points was
still possible. These were considered as factors which needed to be addressed and
reasons why the 2013 SRAAC adopted the process with some changes to it.

65. On the comments in para 67 of the Final Opinion, being the subdivision of
Efficiency in Military Knowledge, Military Qualifications, Command and Staff
Experience, Civilian Educational Qualifications and Overseas Operational
Deployments, it is pertinent to note that officers for courses and deployments were
handpicked and prechosen. For other areas which could gather a candidate points,
such as Command Experience, there was no traceable selection process and the
individual had (or should not have had) any control over it. Refusing a posting is
not something taken lightly in a disciplined force.

66. Para 72 of the Final Opinion once again goes for a compare and contrast exercise
between the 2011 and 2013 SRAAC. It seems that for some reason the 2011 SRAAC
is practically elevated to perfection by the Ombudsman while a more hair splitting
approach is adopted for the 20 13 one. The 2011 SRAAC was the first of its kind,
used only in that year. Before 2011, no SRAAC was in place.

67. In 2013, the SRAAC was amended and improved upon in order to eliminate
discrimination and over familiarity. This fine tuning, has regretfully been made
recipient of severe criticism by the Office of the Ombudsman which seems to find
fault with every improvement and amendment made to it.

68. There were naturally also areas which did not require changes to them. There was
no scope in changing what was good and workable.

69. As to the minimum time in the rank of Major prior to promotion to Lt Col, although
the 2013 table states one year, in actual fact all those promoted had a minimum of
2 years, and over, in any case.

)
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70. The difference of 2 or 3 years between those enlisted prior to 1997 and those who
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enlisted after 1997 was eliminated, making it 1 year for everyone, since justification
could not be found which rationalised the discrimination.

71. The Assessment Criteria had to be revisited in order to eliminate those marks which
were unjustly allocated when there was no level playing field for deployments
abroad and training courses.

72. The Selection to Fill a Vacancy had likewise to be amended to reflect the fact that
the Malta Armed Forces Act, the law itself, requires universal service out of officers
besides the fact that practice of requesting a motivational statement, which could be
drafted by anyone and not the candidate himself, was seen to be of little value, if
any at all. A good salesman can sell anything, but it does however necessarily mean
that the product is worth its wrapping paper.

73. As to the vacancies filled, 4 and not 2 vacancies were available by September 2013.
Over the Summer period some officers decided to retire upon completion of25 years
of service. This created additional vacancies which had to be filled. Those promoted
to Colonel, vacated a post of Lieutenant Colonel.

74. Related to this point, is para 76 of the Final Opinion. The 2013 SRAAC yielded 10,
not 4 successful candidates. The first four were indeed promoted first in September
2013, but pursuant to the same exercise, 6 other officers were promoted some
weeks/months later given the availability of more vacancies. The Final Opinion
however, only seems to have issues with the promotion of the first four, but
somehow, not also with the remaining six!

I
I
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75. At para 77 of the Final Opinion, one finds the Ombudsman's Critique of the
Selection Process. Once again, the 2011 SRAAC is kind of venerated and the 2013
version harshly criticised. The Final Opinion is again mum on the pre 2011 era when
promotions would only be known about upon them being published in the Malta
Government Gazette and with the behind the scenes workings being unknown and
kept confidential.

76. Para 78 .. decipher(s) a marked preference for subjectivity in the 2013 process when
compared to the 2011 one". Albeit this innuendo and underlying tones, something
which is unfortunately prevalently sensed throughout the whole Final Opinion, no
substantiation of this allegation could be found. The subjectivity in the 2011
SRAAC is passed over, as are the discriminatory elements. This begs the questions,
is the 2011 SRAAC deemed so perfect that no change can ever be permitted to it?

77. Para 79 carries on to call as objective those aspects of the SRAAC which were the
result of pinpointed selection, such as overseas deploymentst in what seems to be
an exercise to give a sheer of legitimacy to a process with was fraught with
discrimination, and where favoured officers could be literally groomed and nurtured
for the next promotion. As it stood, if a superior officer wanted X to be promoted
over Y, he could feasibly give the former more diverse postings, send him for some
course and deployments abroad, and in so doing, guarantee him an advantage of
some 195 8 marks over his fellow colleague who, because of presumed national
exigencies. could not be released for overseas duties, courses or a different posting.

78. How the assessment of the Motivational Statement can be considered as objective
in nature is also beyond comprehension and not agreed to. Also beyond
comprehension is the reason why local operations were not accorded any points and
why civilian courses carry nearly as much weight as military qualifications when
one is seeking to promote a military officer.

a Command Experience carried 80 marks, Military Qualifi cat ions carried 70, and overseas deployments carried

45 mark, together totalling to 195 points.
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79. Para 81 complains about the fact that the written component was eliminated in the

I
I

2013 process. This can be explained and reasonably justified. When this Ministry
was looking into how the 20 11 process was conducted, a number of concerning and
serious revelations emerged. When it came to the written component, it was
remarked by a good number of candidates present for that process that a very few
of their colleagues, started writing their responses without even opening or throwing
one single glance at the reading material which was provided during the written test.
For the sake of clarity, it is explained that the written component consisted also
(besides the motivational statement which officers prepared at home in their own
time) of a briefing exercise which one was to prepare after reading an operation
provided during the test. The actual operation should have become known to the
officer candidates on the spot. However, whilst most had to, as intended, read
through the documentation provided, a small number of officers started writing
straight away, page after page, without flipping once the document. Said officers,
the ones who could write without need to read, eventually resulted to be promoted.
This response is not intended to be a name and shame exercise but this Ministry is
in the comfort that, should need be, all those who relayed this information to it out
of personal experience, would be willing to repeat it and confirm it.

80. Para 81 criticises the fact that in 2013. "the candidates themselves received no
guidance on the topics or questions the SRAAC intended to ask". This Ministry

is unaware of an interview setting where the questions to be asked are provided
beforehand. Whilst the candidate can anticipate what kind of questions will be
asked, depending on the post one is applying for, certainly one does and should
not expect to be given the questions or topics beforehand.

I
I
I
I

81 . In addition, the promotions in question were for very high·ranking officers in the
AFM. Someone aspiring to become a Lt Col should be able to respond to a few
generic questions about the work of the AFM on the spot. The questions asked were
about Search and Rescue and the AFM and EU membership. These are matters
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which officers should be well versed with during the course of their work. It is not
expected out of them and it would be appalling to think, for one second, that an
AFM aspiring Lt Col needs to study or.conduct research beforehand in order to be
able to answer questions on Search and Rescue when this is such a topical subject
nationally and particularly for the AFM who is the entity vested with responsibility
for the Rescue Coordination Centre.

I
I

82. The 2013 SRAAC is criticised assiduously even in areas which are, in this
Ministry's opinion, a marked amelioration and which raised the bar from the 2011
process. There appears to be a sense of complacency for anything which took place
in the 2011 SRAAC. Case in point being the fact that following the judgement
delivered by the Court of Appeal, the office of the Ombudsman still refused to
investigate the cases of officers who were denied access to the Ombudsman on the
basis that they should have sought redress from H.E. The President and not from the
Ombudsman. The issue that more than 6 months had lapsed since the occurrence of
their grievance, was sent in response, with the result of these officers being denied
access to the Ombudsman by the Ombudsman himself, not just once, but now twice,
and notwithstanding a Court judgement on jurisdiction. One may argue that such
cases were meritorious of consideration beyond the 6 months period because of
their special circumstances. It is noted that consideration of cases which were time
barred has taken place by the Office of the Ombudsman for individuals who were
not so impeded from lodging their complaint earlier or the where the 'special

I

circumstances' justification was at best dubious.

83 . Para 82 is yet another instance where this Ministry regrets to note veiled
implications and underlying tones which are used without corroboration. This is
being said with regard to the phrase ''the Ombudsman feels that this data should not

be made public at this

stage.~·

If not at this stage, when the respondent is being

expected to reply and consider whether to take on board or not the Ombudsman· s

material as the reader is m ade t o believe, why is this only hinted at but not

I
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recommendation, when is such data intended to be disclosed? If this data is so

(
presented? As noted in the beginning of the response, this office is already deeply
concerned by not having been afforded or given access to the complaints filed by

I
I

the complaining officers but was only given the Ombudsman's interpretation and
resume' of them. The fact that the Final Opinion continues to make innuendos that
more will be made public at a later stage only serves to exacerbate concerns on due
process.

84. Also pertinent in para 82 is the fact that the Ombudsman speaks about this

data not being "made public" now. but at a later stage. The Final Opinion is
solely addressed to myself as Minister responsible for Home Affairs and
National Security. How is one addressee considered to have data "made
public"?
85. Para 85 sheds some light on the complaints filed by the complainants, namely, that
in the complainants' opinion, they merited the promotion more than the 4 officers
who were promoted. This is hardly any revelation since it is probably only human
nature to believe one's qualities to be better than those of competitors. Revealing
however is the fact what whilst 10 officers in total were eventually promoted out of
the 2013 SRAAC, the complainants however only seem to be unhappy about 4 out
of the 10 promoted. Then again, if they were unhappy about the process. why would
they concentrate their grievance only with regard to 4 individuals of those who were
promoted under that process when the process yielded 10 Lt Cols? This would make
one wonder whether the source of the grievance is more a case of personal
animosities between colleagues rather than actual dissatisfaction with the process.

86. Interesting also to note that one of the complainants, Maj Ruth Ruggier received the
lowest amount of points from the majority of SRAAC board members. Even the
AFM Commander granted said Maj Ruggier a mere 86.6 points while all other

I
I
I
I.

officers promoted obtained over 100 points. Also telling is the fact that Brig M G
Xuereb allocated his highest points to Jeffrey Cunni, now Commander of the AFM.
Surely, things weren't so much off the mark ifBrig Xuereb himself gave the highest
points to the now Brig Cunni. The Final Opinion however, still considers,
27
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eventually, that Maj Ruth Ruggier suffered an injustice notwithstanding the gap in
points and the fact of receiving the lowest grading from the majority of SRAAC
members.

I
I
I

87. Para 87 of the Final Opinion seeks to mention an ongoing court case filed in 2008
contesting the promotions to Lt Col in 2007. Whilst this Ministry feels it is not
prudent to comment on court cases which are still sub iudice, the question is, why
did the Office of the Ombudsman not take up any ex ujjicio investigation about
promotions in the AFM at the time if it sensed or perceived undue practices? This

I

Ministry is also informed that during that same period, two officers were granted an
·acting rank· which essentially gives the individual the same compensation of a
substantive rank. Acting Rank is not a common occurrence in the AFM. Why were
only these 2 officers afforded Acting Rank? Who decided on this grant? Once again,
there was no selection process and no subsequent investigation.

88. Moving on to para 92 for the sake of expediency, and the comments that the
Ombudsman ·'will not volunteer an opinion whether the four successfUl applicants

merited their promotion'·, with all due respect, it is submitted that it is not the
Ombudsman's role to decide on promotions in the military or whether one officer
is more suited than another. In a democratic society, one can volunteer an opinion
on any subject but that does make that opinion necessarily an informed or an
authoritative one. The Final Opinion just nearly ventures to give its own marks and
arrive at the conclusion as to who it believes should have been promoted.

89. The Ombudsman criticises some of the board members of the SRAAC because in
his opinion these were not military personnel. But then again, the impression given
is that. the Final Opinion seeks to substitute his opinion or discretion for that of the
Board members when, again with all due respect, neither is the Ombudsman a
military man.

Th~

SRAAC members had the faculty of being employed in the

Ministry responsible for the AFM and thus had a working relationship with the AFM
and exposure to its work and workings.
!
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90. This Ministry is further informed that an Ex Police Officer, a certain Neville

I
I

Aquilina, a person who he himself had a disagreement with MHAS Perm Sec Kevin
Mahoney~ was apparently for some reason present during the investigation on this

case. First and foremost, it is noted that the AFM and the Malta Police Force are
governed by different norms and perform different duties- experience in the Police
Force does not make one an expert in the military. Secondly, it is this office' s
humble opinion that if Mr. Aquilina was indeed a participant in the investigation,
this could be construed as being unethical and in conflict of interest given his own
personal issues.

91. Para 95 remarks that in May 2013 there were 2 vacant posts for Lt Col but in
September 2013, 4 individuals were promoted. The Final Opinion seeks to cast
shadows through this and also through whether it should be the Army Commander
or the Minister who decides to commence the process for promotions.

92. On the first point, yes in May there were 2 vacant posts for Lt Col but by
August/September, 2 more vacancies had arisen when individuals retired following
completion of 25 years service and Mr Galea was promoted to Colonel. The Final
Opinion very often seems to confound retirements with resignations. The vacancies
were created when officers previously filling them retired (not resigned) - meaning
they were able to finally enjoy their service pension after 25 or more years of
service.

93. On the second point, the Army's establishment (meaning composition, number and
ranks) is the responsibility of the Minister. The AFM Commander can/may alert the
Ministry that there are vacancies to fill so that the Ministry can approve

I
I
I
I

commencement of the selection process. Nothing however precludes the Ministry
from giving the go ahead to commence the process if it is already aware that there
are vacancies to be filled. Here it is noted that a new Minister for the AFM took
office in March 2013. One of the first things was certainly to conduct a stock taking
29

exercise of what was next to be done and issues which needed to be addressed. Said

(

I

Minister was therefore in a position to know and be fresh of memory that there were
high ranking posts in the AFM which were vacant and needed to be filled. Having
just taken stock of the situation, there was no need for written reminders from the
AFM Commander.

I
I

94. Letters of retirement by Lt Cots and Colonels are also brought to the attention of the
Minister. Hence, he was in a position to know that new vacancies had been created,
which could naturally be addressed also through the upcoming SRAAC. It is felt
that the Final Opinion seems to seek to clutch on anything in order to cast doubts
on the process. It seems to omit to note that there is a working relationship between
the Ministry and the AFM and over bureaucratization is avoided unless necessary.
It is also logical that at times matters be discussed first viva voce, and formalized in
writing later. Hence the comment and underlying insinuation that the amended
policy and Brigadier Xuereb's email bear the same date is, with all due respect,
somewhat petty.

It is further incorrect that approval came on the same day.

According to this Ministry's records, the request was made on the 20 May 2013,
and the approval came on the 28th.

95 . This Ministry would have liked to be given the opportunity to be present during
Brig Xuereb's testimony to clarify any misunderstandings or errors of memory on
the spot but this was not afforded and access to the transcript of those who testified
has also been unreasonably not afforded to the respondent.

96. This Ministry would like to once again pose a formal and official request to all and
the actual complaints filed together with the transcript of evidence rendered during
the course of the investigation.

97. The fact that the Ministry revised the SRAAC does not mean that the selection
process started before authority by the same Ministry. The Minister is well aware of

'••
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the AFM's establishment because it is incumbent upon the Minister to approve it.
The fact that the AFM Commander may remind him about pending vacancies is

I
I

more a practical formality rather than a requirement.

98. The previous AFM Commander, Brig (retd) Martin Gerald Xuereb, went through
the entire SRAAC process. If he had any qualms or objections about the process, it
is reasonably expected that he would not have participated in the interviewing or
landed his signature of approval. After all, Brig Xuereb was already serving beyond
his 25 years of service and could retire without prejudice to his service pension at
any point.

99. Para 100 also warrants correction of erroneous facts. Colonels David P Attard and
Martin Bondin, and Lt Cols Ian Ruggier and Karl Sammut did not resign, nor were
they transferred. All fours officers had completed their 25 years service and elected
voluntarily to reap and enjoy their service pension. Secondment of AFM officers to
the Detention Services had been ongoing for a number of years ever since the
increased migration influx hit Europe and Malta with it. Military officers serve
where their service is required, in accordance with national exigencies; they are not
'transferred' nor 'despatched' as suggested by para 100. In going to the Detention
Services, they filled up roles previously filled by their colleagues, fellow AFM
officers and made recipient of a special allowance for compensation.

100.

Para 100 is further incorrect in claiming that there were not sufficient

vacancies. The promotion of Col Galea and the retirement of other officers
created additional vacancies. As noted earlier, this is normal for the AFM.
Officers are enlisted in groups, with the result that the group would, all things
being equal, reach pensionable age together. Some elect to stay longer than 25

I

years but many decide to avail themselves of the service pension whilst seeking
employment in the private sector and be in reception of a double source of
income.
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Para I 01 claims that "the law itselfcan create situations which are unjust''.

101.

(

I

The rationale of this statement or what is being implied here is unfortunately not
being understood. It is believed that this is not a suggestion by the Ombudsman for
one to take the law into his own hands where he believes that it is unjust.

i 02.

On the procedure for promotions, the law vests powers in the Minister:

The qualifications and procedure for staffappointment, the tenure ofappointment
on the staff and the termination ofsuch appointment shall be such as the Minister

I
I
I

mav from time to time determine. 9

Subject to these regulations, the procedure to be (ollowed, the tests to be passed,
the military and other qualifications required, the age limits to be observed and
other conditions for promotion shall be such as the Minister mav from time to
time determine. 10

One may not like the fact that the law vests these powers into the Minister but the
law is supreme over opinions or views.

103.

On the statement in Para 101 that "promotions cannot justify vacancies

because the law requires otherwise", it is firmly rebutted that there were more
promotions than the vacancies warranted. We are in agreement that vacancies
should be in place prior to awarding promotions. However, this was not flouted in
the 2013 process but in other earlier times.

104.

Para 102 addresses specifically the promotion of Col Mallia, now Deputy

Commander of the AFM. First and foremost. It is stated by the Final Opinion that

9

Rule 4 of the Appointments and Conditions of Service of the Regular Force Regulations, S.L. 220.03 of the
Laws of Malta
10 Rule 37 of the Appointments and Conditions of Service of the Regular Force Regulations, S.L. 220.03 of the
Laws of Malta
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those of his enlistment group should have served a minimum of 3 years in the rank
of Major while the others only had to serve two years. Para 102 mentions that the

I
I

2013 policy permitted any Major who had at least one year in service as Major to
be eligible to apply.

105.

The law lays down no minimum time in rank for any promotion in the AFM.

All this is regulated by policy which, like anything else, can be subject of revision
and amendments. Indeed the 2013 policy lowered the two year time in rank
requirement to one year. However, Col Mark Mallia was promoted to Major in July
2011, hence by September 2013 he still had over 2 years time in rank and was
eligible for further progression. It is incomprehensible why solely for Col Mallia's
intake, the previous policy required three years in the rank of Major instead of two.
Said discrimination could not continue to be perpetuated against moral conviction
and without a legitimate reason to discriminate amongst officers.

106.

Para 103 praises extensively the 2011 SRAAC , quoting Brig Xuereb in

calling it 'revolutionary' as first of its kind. This begs the question, was Brig Xuereb
suggesting that previous promotions, including his own, were not properly carried
out given that the SRAAC was not in existence? It is to an extent ironic that high
ranking officers who were promoted through handpicking and without any selection

I

process, auditable or otherwise, turned out to be strong advocates of the 2011
SRAAC. That having said, the 2013 SRAAC still carries the mark, participation and
approval of Brig Xuereb. Had he had an objection to it, he certainly would not have
been a participant to it.

I
I
I
I
I

107.

Para 104 is a textual illustration of political events being used to mark time.

The Final Opinion chooses to speak of "after the election" rather than indicating the
month or time of year. This is not the first time that political milestones are used by
the Ombudsman instead of calendar months, as normally done in apolitical
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scenarios. It would be appreciated if looking forward the office ofthe Ombudsman

(

I

addresses months by their name rather than before or after election.

108.

Para 104 mentions· that the 2011 policy had annotations ''which included

recommendations by the Ombudsman on past complaints".

I

Notwithstanding

numerous footnotes in the Final Opinion, no footnote was included which could
reference this assertion, which past complaints one is speaking of and whether the

I

annotations were required in view of the Ombudsman's recommendation not being
taken on board. This assertion also comes along somewhat unclear given that past
complaints by officers were not investigated by the Ombudsman but directed the
complainant to refer the matter to H.E. The President in accordance with the Malta
Armed Forces Act.

109.

Brig Xuereb is quoted to have referred to the 2013 policy as a 'new policy·.

This is also contested, it was an amended policy but not a new one. Certainly, one
cannot be precluded from amending a policy solely because it was in existence 2
years earlier. Such reasoning would stall evolution and had one reasoned so in 2009,
there would have been a status quo and no SRAAC in 20 11.

110.

Para 105 challenges the competence of the SRAAC members to assess army

officers. The doubt is cast in para 105 but no concrete or material reason is raised
by the Ombudsman in support of his doubt in the members' suitability.

111.

As expressed earlier, overfamiliarity with Board members and cases where

some candidates appeared to be aware of the subjects or topics they were about to
be questioned upon needed to be addressed or rectified. The member of the SRAAC
all held respectful and posts of high standing in the ministry responsible for the
AFM. They were thus in touch with the AFM, well exposed to it, but at the same
time not in direct contact with the candidates or in a position to carry grudges or
prejudices from previous working relationships.
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Indeed, most of the Board members did not hail from the AFM. But if this is

seen to be a shortcoming, would it then imply that a judge, magistrate or
Ombudsman deciding on matters concerning the military should similarly also hail
from the AFM? After all, the military is a unique institution which has its own set
of military offences, its own Court Martial and many other aspects which are
exclusive to it, such as the possibility to seek the guidance of the Head of State - a
privilege granted to no other public-sector employee.

113.

The same reasoning applies for the categoric statements in para 106, namely

that the selection of officers for promotion must be entrusted to persons cognisant
of military matters and experience. How did the office ofthe Ombudsman arrive to
the conclusion that Dr Godwin Grima and the Director for Defence Matters were in
possession of these attributes but the members on the 2013 SRAAC were not? The
2013 SRAAC was after all composed also of the AFM's highest-ranking officer, its
Commander. It is not the case that Board members had no point of reference or that
there was no technical expertise on the Board.

114.

Para 107 carries on to state that the 2013 SRAAC civilian members '"had

never sat on a selection board concerning the Army". Considering that such board
only convened once in 2011, this is hardly an argument. If it was a first for the 2013
members, it was also a complete first for the 2011 SRAAC members who had no
benefit of past SRAAC experience.

I

115.

A further comment in this regard is the following. The AFM periodically and

systematically holds trade testing boards to assess and examine personnel in a
particular trade. For the purposes of quality assurance and ensuring that internal

I
I
I
I

standards do not go beneath those in the private or commercial sector, such trade
testing boards similarly often include civilian members alongside the AFM's
nominated board member.
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116.

Para 114 remarks of the office of the Ombudsman taking "pain to try and

understand'. With all due I."espect, this Ministry took no pain and found no difficulty

(

I
I

in understanding why change was necessary to the 2011 SRAAC, and given
adequate opportunity, it would be more than willing to try and explain.

11 7.

Para 115 finds criticism to the fact that what was previously considered as a

(written) Motivational Statement was in 2013 conducted as a viva voce exercise
during the interview. This Ministry supports a viva voce rendition of the
Motivational Statement since it guarantees that this is the actual rendition of the

I

officer concerned and not written up for him by someone else, and it also enables
the committee to assess the candidate's public speaking skills, bearing, and ability
to respond to challenges made by the Board in real time.

118.

Moving to para 123 and avoiding repeating rebuttals already raised,

said paragraph asserts "interference in promotions to high positions in the Armv
be(ore 2009". It would have been pertinent to elaborate on such a loaded

statement by amplifying on who interfered and whose promotion this
interference caused benefit or damage to. Also pertinent would have been an
indication of what action was pursued by the office of the Ombudsman in view
of such a serious affirmation and explicit knowledge about interference in the
promotion of high ranking officers before 2009.

11 9.

Para 127 quotes the Public Service Commission Regulations of 1960 and

acknowledges that the AFM is not subject to the Public Service Commission or the
PSMC. Such reference to the PSC is thus at best out of context or misleading. It is
further noted that para 127 quotes Regulation 14(4) of the Public Service
Commission Regulations of 1960 which seems to be inapplicable to this particular
scenario given that Art 9 of the Public Administration Act is the provision which
lays down the basis of appointments by a SRAC.

I
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120.

Para 127 may be an indicator of some misunderstanding about the role and

remit of the Director Defence Matters. Any Director Defence Matters to date has

I
I

not hailed from the military, does not possess military training, is not part of the
AFM and is in essence also a civilian. The most recent Directors for Defence hailed
for the diplomatic corp/foreign affairs sphere. As already indicated, the Director
Defence Matters' remit is political guidance on defence related matters, he/she
would not be privy to or familiar with the operational and tactical workings of the
military.

121 .

Para 128 appears to be, with all due respect, an assessment made ultra vires

of the Ombudsman's role and remit in the part where it attempts to substitute his
interpretation of the Confidential Reports and his own opinion for that of the
SRAAC members who were privy to not only the Confidential Reports but also
present during the interview and in a position to assess the candidates through first
hand experience.

122.

Para 129 is peculiar in that the office of the Ombudsman considers

"imprudent" the fact that candidates were asked what they would change in the
AFM if they were to one day become Brigadier. This Ministry does not share
concerns about such a question. Surely, every Commander knows that a time will
arrive when he will retire and major changes in the Anny can only go through the

I

AFM's Commander. There was no point in asking the candidates what they would
change in the AFM as Majors or Lieutenant Colonels as these ranks do not carry
that much leigh way to spearhead major change. The post of Army Commander is
naturally also coveted by motivated and dedicated officers.

I
I
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I
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123.

This Ministry is informed that the 2011 SRAAC asked candidates what they

would do if they were United States' President George W. Bush's military advisor.
If the question about being AFM Brigadier was deemed imprudent, the one about
being President Bush's military advisor is perhaps inane in what should have been
a serious and respectful process. Certainly, a more practical local scenario could
have been used as example rather than role playing being the advisor to Bush ~: ~

( I
solving for him, during the SRAAC interview, the difficulties faced in the Iraq
mission.

I
124.

Para 129 further classifies one of the Board members as being "out of his

depth". It appears that this is the office of the Ombudsman's own conclusion and
not a statement of the individual himself. Members confirm having been asked to
sit on the SRAAC by the Minister, someone had to tell them after all, and they had

I

no difficulty relaying this during the investigation. Being told to sit on the SRAAC
does not however mean that they were not in a position to be impartial, to make up
their own mind on the candidates and to allocate the points they deemed fit. This
Ministry also does not share agreement with the part where apparently the
Ombudsman quizzed members about what the law states when said members are
not legal experts and were testifying in 2017 about an occurrence which took place
in the year 20 13.

125.

I
I
I

At para 129 and then again at para 132, reference is made to the fact that

both Mr. Cutajar and Ms. Attard - members of the 2013 SRAAC~ had referred to
the Ombudsman that "several officers [who] said that their superiors had not

accepted their request to go abroad for courses and mission". The Final Opinion
belittles what was claimed by several officers by calling this an "excuse". Rather
than seeing this as a shortcoming in the previous SRAAC, this was discarded as an
·excuse ' and Board members were accused of having accepted this at face value.
Had it been asserted by one officer only, one could perhaps have doubted his/her
credibility but surely there must have been some value to it if more than one officer
made the same claim.

126.

Para 132 claims that Brig Xuereb, in response to the above claims, responded

to the office of the Ombudsman that he offered opportunities to everyone. If this
was the case, why weren't the candidates challenged by him during the interview
itself? Certainly, if the candidates made a claim that he did not send them for
deployments and courses abroad, he had every interest to defend his position and
38
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counter their allegation on the spot, in front of all SRAAC members and not four
years later to the office of the Ombudsman, in private.

I
I

Para 133 is, with all due respect, felt to be purely subjective and speculative.

127.

The contents of the Final Opinion seem to idealise the 20 11 SRAAC whilst rejecting
and belittling every single explanation and justification provided in response to the
changes carried out. Claiming that the process was intended to produce a desired
outcome is a serious allegation and one would be reasonably expected to find some
corroboration to such a claim. This however was not provided.

Para 134 starts by claiming that "This is certainly not pleasing to report". It

128.

was clear from the outset that the Final Opinion would not have been a pleasing
read. The references to the Court Case were pervasive throughout the over 100
pages Final Opinion. Unfortunately, the impression got was that criticism had to be
found lest it seem that a court case had been filed futilely.

129.

In Para 152, the Final Opinion further goes as far to state that an injustice

was suffered by not only the complainants but "indeed all other eligible

candidates"! One can understand the Final Opinion alleging an injustice with
respect to the complainants but how can one claim that even those who did not feel
the need to file a complaint, and who therefore did not feel aggrieved, have also
suffered an injustice?

130.

The Final Opinion makes allegations of injustice, maladministration,

vitiation etc. However, these are not tangibly linked to particular acts or omissions.

131 .

I
I
I
I

This Ministry wishes to respectfully highlight again the procedural remarks

raised in the beginning of this response. The respondent Ministry has not been given
a copy of the complaints lodged by the complainants and which it is requested to
address, it was not invited to be present during the course of testimonies given in
the investigation with the possibility to make questions in cross-examination, and it

~
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cI
was neither given a copy of the transcript of testimonies. In pursuance of the Rule
of Law and principles of natural justice and due process, it would have been highly
desirable to have the comfort of these procedural safeguards.

I

Conclusion

Following the above submissions and whilst remaining at your disposal should there be
need for any clarification to the above, it would be appreciated if the Final Opinion of the
21 March 2018 could thus be kindly reconsidered in light of the above.

Yours sincerely,
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16 October 2003

Sir
1 refer to your letter dated 15 October 2003, stating that on 1 and 21 July
2003, and on 7 October 2003 you lodged B. ~omplaint on failure to be
p~omo~ to Lieutenant Colonel in the Armed forces. You ooraplain that
Commander AFM bas failed to reply to your letters and you are therefore
seeking the intervention of this Office.
As you may know, complaints by officers: 'are regulated by ~eetion 160 of
the Malta Forces Act 1970. According to sub-section (2) if a
complaiirlng officer so requires, the Commander shall through the
Minister make his report on the complaint to the President of Malta.

AB there are other adequate means of redress in yo'Ul' case, your complaint
is not admissible. for investigation in accordance with the Ombudsman
Act. However~ you are therefore advised to be guided by the provisions
of the Malta Armed Forces Act and, if you so "hish, may request the
Commander tQ report on your complaint to the President of Malta.

Yours faithfully
l

,_ ...._
'

.

C. _. ·
~

<

... ·'\\ \.

~~

...-.

!-

Dr I van D Mifsud

'

Investigating Officer

.,._

Copy:

The Commander
Armed Forces of Malta

Headquarters

.J

Case No Q0326
17 November 2016

Lieutenant Colonel Brian Gatt

....
-

----~Street

I
I

Sir
I am writing with reference to the complaint you lodged with the
Ombudsman.

This complaint refers to two promotion exercises which had been cw.Tied
out in 2003 and 2007. The Ombudsman had infonned you that this Office
could not investigate your allegations regarding the 2003 promotion
exercise because there were other -remedies which you could peruse. The
complaint you wish this Office to investigate now is the 2007 promotion
exerc1se.
This complaint cannot be investigated because it is time barred. Section
14(2) of the Ombudsman Act states that-

"A complaint shall not be entertained under this Act unless it is
made not later than six months from ihe day on which the
complainant first had knowledge of the matters complained
,.
a bout ... .

I

It is evident that the six months have passed from the 7th November 2007,
that is when the promotions you complain about were promulgated.
It is correct to state that the judgement of both· the First Hall of the Ci vii
Court and the Court of Appeal confinned that the Ombudsman has the
jurisdiction to investigate and receive all the information he feels relevant
to determine whether the process which led to the promotion exercise of
:Jf f

·,e of the Ombudsman

P'"l ~ ·~ e-

11, St Paul Stree t. "alletta VLT 1210. Malta
+356 ?2 48 3? 10 Fax +356 212.4 7926. Fma it; office@>ombudsman.org mt

I

2013 was fair and lawful. The Courts, on the other hand, did not speak
about the prescription which is imposed by the law itself. There was
certainly no issue on the time limit for the complaints. The issue was the
Administration's refusal to give us the necessary information on the
promotion exercise citing as justification for this that the Ombudsman did
not have jurisdiction to investigate.

I
I

Section 14(2) has a proviso in that the Ombudsman may in his absolute
discretion disregard the time bar. This can only happen if "special
circumstances" warrant it. I submit that this is not applicable to your case
because-

You concede that you could have used the redress procedure
contemplated in the Malta. Armed Forces Act and petitioned the
President. You did not do it out of reverential fear in that the Prime
Minister who authorised the promotions would ,be the next President of
Malta;
i.

ii.
You did not complain following the General Order issued on the
11th November 2011 because you did not trust the procedure for reasons
personal to ~ou; and
You did not complain with the AFM Complaints Board. General
Order 18 of the 4th March 2014 which established the second board laid
down that complaints regarding alleged injustices dating to the 3rd March
2007 would be accepted. The alleged injustice in your case occurred on
the 7th November 2007 that is the day General Order 106 of 2007 was
issued.

111.

Given the foregoing I wish to inform you that your complaint cannot be
investigated. The Ombudsman shall pass to close the case.

Yours sincerely

I

Brian Said
Senior Investigating Officer
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Case No Q 0332
~

December 2016

..._..

Colonel George Galea

--

-.
Dear Coionel Galea
I am writing with reference to your letter dated 18 November 2016.
You ailege that you suffered an injustice pursuant to the Promotion Exercise of
2007. You are complaining now because of the Court of Appeal decision of the
31 t.~ October 2016 which you felt enabled you to make your representations to the
Ombudsman.
You also refer to the complaint of Major Pierre Vassallo which the Ombudsman, in
his absolute discretion, decided not to investigate. Mr Sammut at the time felt that
it was not desirous to proceed with an investigation once officers could use the
redress provided by the Malta Armed Forces Act.
This posi:ion subsequently changed. The General Order issued on the 11th
November 2011 clarified the procedure in that officers could choose to complain to
the Ombudsman or else petition the President of Malta In the latter case, the

officer concerned couid not then complain with the Ombudsman once the President
had de~ided to accept or reject the petition.
The lawsuit which this Office filed concerned the contestation by the authorities of
the Ombudsman's jurisdiction. The Courts decided that this faculty lay within his
exclusive jurisdiction.

'·

,'.

I

I
I

Your complaint, in my view, raises another issue-· prescription. The Ombudsman
Act at Section 14(2) states-

"A complaint shall not he entertained under this Act unless it is made
not later than six momhs from the day ·on which the complainant first
had knowledge ofthe matters complained of ... ''.

You first had knowledge of the matters you complained about in 2007 as attested

f:?y

your letter to the Commander~ then Brigadier Carmel Vassallo, on the 13rd
November 2007. We are speaking here of nine years. This is more than the six
months the Act mentions.
I will also address the proviso to this subsection which states that -

"... the Ombudsman may conduct an investigation pursuant to a
complaint not made within that period if he considers that there are
special circumstances which make it proper to do so ".
The "special circumstances " which the law refers to here relate primarily, but not
exclusively, to the situation where the person who suffered the alleged injustice
could !lQl complain anywhere. Or he would have been impeded from complaining.
In other words, he would have found himself in the dire straits of not having
·
recourse to anyone.
I submit that you had recourse
•

I

~·

Section 160(2) of the Malta Armed Forces Act was the legal remedy you could
have used to pursue your complaint. The Ombudsman's decision at the time not
to investigate Mr Pierre Vassallo's complaint did not stop you or any other
officer from seeking the Commander~s redress and, ultimately, presenting your
case to the President of Malta;

• The AFM Injustice Board established after the 2013 change in administration.
General Order 18 of the 4th March 2014 allowed the Board to review alleged
injustices dating to the 3rd March 2007.

I
I
I
I

(I
I
The lawsuit which the Ombudsman won did not concern the prescriptive period
imposed by the Ombudsman Act. It was confinnation that the Ombudsman had
jurisdiction to decide whether to initiate an investigation. In your case, this Office
is time barred from commencing an investigation into events which happened in
2007 and there are no special circumstances which warrant it.

Given the foregoing I must infonn you that the Ombudsman will be closing this
case.

I
I
I

Yours sincerely

Brian Said
Senior Investigating Officer
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Gazzetta tal-Gvem ta' Malta
Nru.202.

I
I

No. l02.

FORZI ARMATITA' MALTA

ARMED FORCES OF MALTA

(POltZA REGOLARI)

(REGULAR FORCE)

IL-PRIM Ministnl ghogbu japprova l..batra tal-Kurunell
Cannel Vassallo r .c.d.s. bhala Kmandant tal-Forzi Annati ta'
Malta b•sehh mill-1 ta' Mmu, 2004 u 1-promozzjoni tiegbn
fir-rank ta' Brigadier b'sehh rnill-istess data.

THB Prime Minister bas been pleaaed to approve the

appointment of Colonel Carmel Vaasallo -r.c.d.a. as
Commander of the Armed Forces of Maha with effect from
t st March, 2004 aDd his promotion to the rank. of Brigadier
with et'!ect from 1be same date.

Ts-27 ta' Frar,2004

27th Febl'uary, 2004
Nru.l03

No.l03

FORZI ARMATl TA' MALTA

ARMED I'ORCFS OF MALTA

(FORZA REGOLARI)

(REGULAll FOB.CE)

U..-PRlM MinisttU ghogbu japprova 1-haua tat~Kurnnell
Anthony Grech bhala ViC:i K.mandant tal-Ponl Annati ta'
Malta b'sehhmUl-1 ta' Man:u,2004.

nm Prime Minister baa beon pleued to approve the
appointment of Colonel Anthony Gre.e'h as Deputy
Cotntnander of the Armed Forccl of Malta with offect from
lat March 2004.
27th February, 2004

h-27 ta' Prar,2004

Nru.l04

No.204

BATRA TA' SEGR.ETAJUU PERMANENT~

APPOINTMEN'l' OF PRINCIPAL
PERMANENT SECRETARY

EWLIENI

U..,..PRESlDBNT ta' Malta, fuq U·parir tal-Prim Miniml,
wara konaulta=joni mal-Kummiasjoni dwar is-Servia
Pubbliku. u skond 1-aztikolu 92 (3) tal-K.ostituzzjoni ta' Malta,
hatar li5-Sur Joseph R. Grima, bhala Segretarjn Permnnenti
biex jaqdi d-dmitijiet ta' Sepewju Permsnenti Ewlieni fl.
Ufficcju tal-Prim Mirlistru b'aehh mill-S ta' Frar, 2004.

THB Presidetlt of Malta, on the advice of the Prime
Minister. aiven after consultadon with the Public Service
Cqmmisaion, and in termS of article 92 (3) of the Constitution
of Malta, appointed Mr Joseph R. Grima. as Permanent
Seeretaty to carry oUt the duties of Principal P~rmanent
Secretary in the ot!iccofthe Prime Miniatwwitbef'fcctfrom
5th Pebl'lW'Y. 2004.
27th February, 2004

No.205

DMIRIJIET TA' SEGRETAIUU
AMMINtSTRA'l'TIV

NGKAR.RFtJ b'din 01i 1-Prim Ministru approva li. bhala
Scgretalju Pennanonti Bwlieni, is-Sur Joseph R. Grima,

ikompli jaqdi d--dmirljiet ta• Segretatju Amminist:raUiv b'schh
mill-S ta.' Frar, 20()4..

'

1&-27 ta' Prar, 2004

DUI'JES OF AD'MlNIBTRATIVE
SECRETAllY

rr is hereby notified Chat the Prime Minister hu approved
that Mr Joseph R. Grima. u Principal Permanent Secretary,
will continue to perform the dllties of Adminiat:rative Secmary
with effect from Sth February, 1004.
27th FebiUary. 2004

·..

lt~ 18

.

ta• Jannar, 2010

~ ·· ·~ ·-t]!,.:.:~
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NOTIF1KAZZJONI TAI..-GVERN

GOVERNMENT NOTICE

Nn.SS

No. 58

FORZI ARMATI TA,MALTA

ARMED FORCES OF MALTA

Nomina ta• Kmandat
tal-Forzi Armatl ta•Malta

Appomtment of Commander of the

llrPRIM Ministru approva 1-batra tai-Kurunell Martin
Xuereb bhala Kmandant tal-Forzi Annati ta' Malta. b'sebh
mit-18 ta' Jannar,1010 u 1-promozzjoni tiegtlu fi.r.rcmk ta'
Brigadier b'sehh mill-istcsa data.

THE Prime Minister bas approved 1he appointm~t
of Colooel Martin Xuereb as Commander r:A the Armed
Forces of Malta, with effect from 18th Januaxy 2010 and his
promotion to the rankofBripdierwith effect from the same
date.

I

Armed Forea of Malta

It-18 ta' Jannar, 2010

18th January, 2010

AVVri. TAI.rPUUZUA

POUCB NOTICE

Nru.3

No.3

Bis-sahba tal-artikolu 52 (1) tal-Ordinanza dwar ir·
In virtue of section 52 (1) of the Trafne Regulations
Rc&olament tat-Traffiku (Kap. 65), il-Kummiasarju tal- Ordinance (Cap. 65) rhe Commissioner of Police hereby
Pulizija jgharraf illi 1-pusagg u twaqqif ta' vetturi buwa notifies that the transit and stopping cL vehicles through tbe
pprojbit fit-toroq imsemmija hawn tabt fid-da!i u 1-binijiot street& mentioned hereunder is prohibited on the dates and
indikati.
timea indicated.

GtlajDSielem·Gozo

Gbajnsielem • Gbawdex

Minn nhar il-Girngha. it-12 ta' Frar 2010 mit-8.00 a.m.
From Friday, 12th February 2010 from 8.00 a.m. till
sa nhar it-Tliera, is-16 ta' Frar 2010 f'nofsillejl minn Trlq Tuesday, 16th February 2010 at midnight through Triq 1l-lmprr u Trlq ix~Xatt.
lmgarr and Triq ix-Xatt.
Victoria • Gozo

Ir-Rabat • Gbawdex

Minn char U-Gimgha., it-12 ta' Prar 2010 mit-8.00 a.m.
From Friday, 12th February 2010 from 8.00 a.m. till
nhar it-Tlieta. is-16 ta' Frar 2010 f'nofsillejl mit-toroq li Tuesday, 16th February 2010 at midnight through the
gejjin: Fortunato Mizzi, ir-Repubblika, Pjazza Indipen<knza. following streets: Fortunato Mizzi, ir-R.epuhhliQ, Pjaua
Sir A. Dingli, Pjaz:za Savina, taht Putirjai u Pjazza San lndipendenza, Sir A. Dineli. Pja:zza Savina. taht Putirjal and

st.

Pjazza San Frangiak.

Fran;iak.

Nadur-Gozo

iD·Nadur • Gbawdex

Minn nhar U-Oimgtla. it-12 ta' Frar 2010 mit-8.00 a.m.
From Friday, 12th February 2010 from 8.00 a.m. till
sa nher !t-Tiieta, is-16 ta' Frar 2010 f'nofsillejl mit-toroq li Tuesday, 16th Fobruary 2010 at midnight through the
gejjin: it-Tignja. San Gwann. Xandriku, il-Knisja, L. Pisani, following atreets: it·Tigrija. San Gwann, Xandriku, il-Knisja.
Dieembru Tlettax, Pjazza San Pietru u San Pawl, Pjazza 28 L. Piaani. Diecmbtu Tlettu, Pjana San Pietru u San Pawl,
Pjazza 28 ta' April 1688 and Pjazza Dun Martin Camilleri.
ta' April1688 u Pjuza Dun Martin Camilleri.
Huwa pprojbitl-ipparkjar tit-toroq imsemmija hawn fuq u
vetturi misjuba pparkjati hemm jigu rmunlcati.

The parldng of vehicles along the abovema:~tioned streets
is also prohibited and vehicles found parked there will be
toWed away.

It-18 ta' Jannar, 2010

18th January, 2010

I
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1.,.20 ta' Diecmbru, 2013

I
I

13,867

Nru.1317

No.l317

FORZI AllMATI TAt MALTA
(FORZAREGOLAJU)

AKMED FORc.rs OF MALTA

Nomina ta• Kmandut
tal-Forzi Armati ta• Malta

AppoiDtmeD.t of Commuader otthe
Armed Forces of Malta

lL-MINlSTRU gball-Jntem u s--Si~Nm:janali gtlotbu
japprova l-batra tBl-Kwunell Jeffrey Cunni btlala Kmandant
tal-forzi Armati ta' Malta, b'aellh mu~zo ta' Dieembru, 2013
u 1-promozzjoni tieghu ftr-ra11k ta• Brigadier b'sctl1\ miUistcs5 data.

(REGULAR FORCE)

iHB Minister for HomcAtfairB and National Security has
been pleucd to appzovo the appointment d Colollel Jeffrey
CumU as CammaDder of the Armcc\ Forces c:L Malta. with
effect from 2001 December, 2013 and his promotion to the
rank of Bripdier with effect from the same date.

r..2o ta' Dicembru. 2013

20th Decembcl, 20L3

Nra.1318

No.1318

:FOilZI ARMATI TA' MALTA

A10fED FORCES OF MALTA

(FOJlZAUGOLA.Rl)

(JUtGULAJl FORCE)

NomiDa 1a' Deputat K.mandant
tal..Pon1 Armati ta' Malta

Appobttmmt of Deputy Commander ~the
Armed Foree; of Malta

IL-MINISTRU pail-ln%em u s-SiaurtaNazzjoDali ~
japprova 1-batra tal-K.ulunell Mark Mallia b1'lala Dcputat
Kmandant tal-Porzi Annati ta' Malta. b'aebh mlll-20 ta'
Dioembrn. 2013.

THE Minister for Home Affairs and National Security hu
been pleased to appiOYe the appoiDlment of ColODel Mark
Malliau DeputyCommaodcrdtheAnned~ of.Malta.
with effec:t from 20th December, 2013.

L-20 ta' Dieembru, 2013

20th December, 2013

Nru.13U

No.1319

FORZIAllMATJ Tit! MALTA

ARMED FOllCI!'.S OF MALTA
(.llEGULAJl FORCE)

(P()llZ.A REGOLAlU)

IL-MJNISTRU gWI-Int=n u 5-Sigurtl Na7zJona)i ~jbu
japprovar-rinwrt,jatal-tlatra tBl-KuruneU Jeffrey Cunni ttla1a
Depuw Kmandant tat-PoniArma!i 1a' MAlta. b'lltlh mill-20
ta' Di6embru, 2013.
L-20 ta' DieembrU. 2013

Nru.13:ZO

THE Ministerfor Home.Aifaira and Na!iow Security has
been pleaaed 10 approve the xeliDquillbmeot of Cotoocl Jeffrey
~u~~~~~~~~~~
wlth eft'octfro!D 20th December. 2013.

20th December. 2013

No.1320

ARMED FORCES Oil MALTA
(ltEGULAJl FORCE)

Amendmea.t
NGKARRFU b'dln illi, b'referenza ghan-NotifikazzjoDi
tal-Gvcrn Nru. 1.292li harget ~ t31-Gvem tal-17 ta.'
DiCembru, 2013, U-Mqiur OintonT O'Neill Jtlaadujinbidd
bi~x jinqara l-Maiim ainton John O'Neill.

I

It-18 ta' DieembN. 2013

IT ia hereby notified that. with reference to Gov~
Notice No. 1292 publiahod in GoYemsnent Gazette daled 17th
December, 2013. Major Clinton T O'Neill abould ~ tep1aced
to read Major Cinton Jobn O'Neill.
18th December, 2013

•
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Case Nos N 0269, N 0280, N 0294, N 0299, N 0301, N 0325.

19th April 2018

Hon. Minister Dr Michael Farrugia
Minister for Home Affairs and National Security
Strait Street
Valletta

Dear Sir

Your letter of the 18th instant refers.
The points you raised on the date of the letter and the styling of the appendices
are regretted. These were typographical errors. The Report itself at page 88 was
correctly dated. This is in fact the date which binds the findings, conclusions
and recommendations of the investigation.
Appendices I, 2 and 3 are in fact styled A, Band C in the Report. These form
an integral part of the Report submitted to you. There are ·no additional
documents attached to the Report. Appendix C was only submitted to you and
not to complainants.
With regard to your request for a copy of the letter of complaint, I have to
advise that this Office is not obliged by law to transmit the letter itself. What
the law obliges is that the head of the entity or department concerned is notified
of the alleged grievance. The Ombudsman has the discretion to decide whether
to send it depending on the circumstances of the case.
It would be appreciated if you could send your response to the Report on the

investigation by the 21st May 2018.

Yours sincerely

I
I

I

·~~~

1\CMifsu<Y'
Ombudsman

.

(

I
I

18 April2018

The Ombudsman
Office of the Ombudsman
11 St. Paul's Street
Valletta VLT 1210

Sir,
Re: Final Opinion concerning Case Nos N 0269, N 0280, N 0294, N 0299, N 0301, N 0325
Dated 21 March 2017
This Ministry has received a 'Final Opinion' relating to the above cited complaints. For the sake of
clarity, it is noted that said was only received some days ago. It is therefore being assumed that the
reference to the year 2017 in the date was only a lapsus calami, and that the year should thus read 2018,
and not 2017.
The letter states that an 'Appendix 3' is being submitted separately. May I please highlight that no
Appendix 3 has been received to date and that the reference to the said Appendix also raises queries
about the contents and inclusion of Appendices 1 and 2 which are also conspicuous by their absence.
In view of the above missing documentation and in order to be able to evaluate the Final Opinion in its
entirety, may I please request submission of Appendices I to 3. Given the absence to date of these
Appendices and also the textual length of the Final Opinion in question, this Ministry kindly requests
that the period for response be reasonably adjusted and extended to commence as from the date of
receipt of all documentation in question in order to permit proper perusal which reflects length and
substance. This Ministry is confident of your esteemed office's understanding on this matter,
particularly with reference to the factual length of the Final Opinion, which is bound to increase once
all relative documents are received. It stands to reason that no proper consideration or response can be
made until all documents referred to are duly provided for evaluation.
In this regard, and once again pursuant to proper and diligent assessment, it is also kindly requested that
the actual complaints lodged by Messrs Stefan J Camilleri, James Grixti, Andrew Harrison, Caprian
Borg, Nicholas Cassar, and Ruth Ruggier be also made accessible and enclosed with the Appendices
requested.
I look forward to hearing from you.
Yours sincerely,

I

t +356 2568 9111

e m Jchael.lilrrugJaagov.mt I w www.homeaffairs.gov.mt
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Case Nos N 0269, N 0280, N 0294, N 0299, N 0301 and N 0325

21 March 2017

The Hon. Dr Michael Farrugia
Minister for Home Affairs and National Security
201 Strait Street
Valletta
VLT 1433

Sir

Final Opinion

I

I am enclosing my Final Opinion on the complaints lodged by Messrs
Stefan J Camilleri, James Grixti, Andrew Harrison, Caprian Borg,
Nicholas Cassar, and Ruth Ruggier following investigation by this Office.
In terms of Section 22 of the Ombudsman Act, 1995, I request to be
informed by 23 April 2018 of action you intend to take in line with my
recommendations.
Appendix 3 of this Report is being submitted to you separately.

Yours sincerely

ACMifsud
Ombudsman

I

Encl.

I

(

Report on Case Nos N 0269, N 0280, N 0294,
N 0299, N 0301 and N 0325

I

This Final Opinion is consequent to the complaints submitted to the
Ombudsman by Messrs Stefan J Camilleri, James Grixti, Andrew
Harrison,

Caprian

Borg,

Nicholas

Cassar,

and

Ruth

Ruggier

(complainants) regarding promotions from Major to Lieutenant Colonel
in the Armed Forces of Malta which were held in August 2013.

The complaint
1.

These officers, who were at the time serving in the rank of Major

m the Armed Forces of Malta, submitted their complaints with the
Ombudsman

in

2013

alleging that the

selection

process

was

discriminatory in their regard and had caused them an injustice because
their attributes, professional and academic, were not given due merit and
consideration.

2.

Complainants maintained that the selection process and resultant

promotions did not in fact respect the stipulations contained in Regulation
6(1) of the Appointments and Conditions of Service of the Regular Force
Regulations1 in that the promotions had not respected the criteria of " ...

efficiency, seniority and selection to fill a vacancy"2•

I
1
2

I
I

Legal Notice 91 of 1970; S.L. 220.03.
That is the vacancy for the rank of Lieutenant Colonel.

I

3. Each complainant alleged that:

•

I

(

the first four individuals chosen by the Selection Board were not as

qualified academically and professionally as they were;

•

the selection process was "skewed' in favour of the successful

candidates;

•

the members of the Selection Board, bar one, were not militarily

proficient thus lacking the required background to appraise the military
qualifications and experience of the candidates; and

•

the selection process was totally subjective and not fit for the

selection of senior Army officers.

4.

This Office accepted these complaints for investigation.

The

investigation was a collective one because this Office could not, and
indeed cannot, enter into the merits of whether a candidate or applicant is
suitable to be promoted. This Office can only ascertain whether the
selection process itself was a transparent, fair and objective appraisal of
the qualities of each candidate with due respect given to impartiality and
the dignity of the person.

The Army's response

5.

As is the usual procedure, the complaints were communicated to

the Commander of the Armed Forces of Malta requesting his comments

2

I
I
I

a(

any documents which might shed light on the allegations of the

complaints and the selection process itself.

I
I

6.

The reaction of the Army was that this Office did not have

jurisdiction to investigate these cases3 • The respondent, Colonel George
Galea, maintained that this Office could only investigate complaints
raised by Army officers once ". .. all available means of redress have
been exhausted'4 • The Army's standpoint was that the officers had not
availed themselves of the remedy provided by Section 160(2) of the
Malta Armed Forces Act5 • This section of the law allows an officer, if he
so chooses6 , to petition the President of Malta.
7.

According to Colonel Galea, this Office had refused to investigate

complaints raised by officers in the past, that is, before the submission of
the present complaints, and had urged those officers to have recourse to
the President of Malta. Colonel Galea referred to a letter which had been
sent to another officer7 whereby the then Ombudsman, Mr Joseph
Sammut, had decided that the complaint would not be investigated
because of other available remedies for redress. Section 160(2) of the
Malta Armed Forces Act was in fact cited in this respect.
8.

I
I
I

This Office responded to this letter by correspondence dated 17th

December 2013 whereby the claim that this Office lacked jurisdiction
was rebutted in that:

Letter from Colonel George Galea on behalf of the Commander AFM, dated 1oe~~ December 2013.
Colonel Galea was quoting Section 12(3)(b) of the Ombudsman Act
5 Chapter 220, Laws of Malta.
6 The Maltese version is somewhat different giving the Commander AFM the discretion to submit an
officer's complaint petition to the President.
7
Letter dated 16111 October 2003 to Major Pierre Vassallo.
3

4

3

•

the Ombudsman Act clearly created a right in favour of

~y

I

member of the Armed Forces if he or she is aggrieved by a decision
concerning appointments, promotion, pay and pension rights8;

•

the complaint unequivocally concerned a promotion exercise;

•

any right of petition to the President of Malta is a discretionary one

I

and the officer concerned may choose not to exercise it; and

•

the Ombudsman Act was enacted9 after the Malta Armed Forces

Act 10 and accorded additional rights to any person, including members of
the Armed Forces to seek redress.
9.

This Office continued that the issue which had been brought up by

a previous Commander of the Armed Forces of Malta (Commander
AFM), Brigadier Cannel Vassallo, during the investigation which was
conducted on two complaintsll had been accepted by the Permanent
Secretary of the Ministry for Home Affairs and National Security 12 •

10.

The issues giving nse to the complaint in the previous cases

decided by the Ombudsman were not exclusively concerned with
jurisdiction. Nevertheless, the modus operandi on jurisdiction in the
context of complaints by Army personnel was deemed to have been
8

Part B of the Ombudsman Act allows the Ombudsman to investigate complaints against the Anned
Forces " ... in respect only of appointments, promotion, pay and pension rights of officers and men of
the Force".
9
Act XXI enacted on 25ch July 1995.
1o Act XXVII enacted on 22nc1 September 1970.
11
Case Nos. H 0656 and I 0187.
12
E-mail dated 261h August 2013 to the Ombudsman which states as follows: "Please note that by
means of a Jetter sent today to Commander AFM. this Ministry has accepted your recommendations as
submitted in your Final Opinion dated the 71h February 201 3"; signed Kevin Mahoney, Permanent
Secretary.

4

I

Jived following the issue of General Order 86 of the 11th November
2011 13 . In other words, no officer could be obliged to have recourse to

the President of Malta before complaining to the Ombudsman.

I

11.

The Permanent Secretary of the Ministry for Home Affairs and

National Security was formally notified of the complaints and of the
AFM's refusal to acknowledge that the Ombudsman had the jurisdiction
to investigate these complaints 14•

12.

The Permanent Secretary replied that he concurred with the AFM's

assessment in that the Ombudsman did not have any jurisdiction to
investigate. He stated that "... no documentation need be forwarded to
your good offices mainly because your office has no jurisdiction to enter
into the merits of these complaints". He implied that this Office was
using two weights and two measures since an earlier complaint had not
been investigated. This was, according to him, " ... a feeble attempt to
shift goalposts" 15•

He ended the letter by stating that the Attorney

General would be consulted "... given that there appears to be a legal
impasse".

13.

On 7th January 2014 the Ombudsman met Mr Kevin Mahoney,

Permanent Secretary and Mr John Sant, Director General of the Ministry
for Home Affairs and National Security. The Ombudsman explained that
he could not accept the diminution of rights enjoyed by officers who
lodge their complaints with this Office. Efforts on the part of the Anny

I
I
I
I

13

This General Order which has not been countermanded or rescinded, gave officers the choice of
either complaining to the Ombudsman or petitioning the PresidenL In the latter case, officers would be
deemed to be "renouncing to their right to have recourse to the Ombudsman" .
14 Letter dated 23n1 December 2013.
15
Letter dated 3n1 January 2014 by Mr Kevin Mahoney, Permanent Secretary (MHANS).

5

authorities to channel officers' complaints to the President of Maha
would stultify their right of recourse to the Ombudsman.

The

Ombudsman cannot investigate any complaint which has been submitted
to the President of Malta since the Ombudsman Act does not allow any
oversight of decisions taken by the President 16• It followed that any
officer who petitioned the President would then forfeit his right to lodge
his complaint with this Office.

14.

I

The Permanent Secretary disagreed with this interpretation. He

insisted that officers should first use the means provided by Section
160(2) of the Malta Armed Forces Act17• He stated that this method had
been used by Mr Joseph Sammut18• He also informed this Office that he
still required the Attorney General's legal advice.

15.

A few days later, Mr Mahoney informed the Ombudsman that he

had discussed the issue internally and with the Attorney General
especially with regards to the "apparent conflict" 19 between the
Ombudsman Act and the Malta Armed Forces Act.

The impasse

remained, since the Ministry's standpoint was that the Ombudsman did
not have jurisdiction to investigate the complaints. In fact, the Ministry
remained adamant that the complainants had not exhausted the remedies
available by law because they had not petitioned the President.

16 Section

l2(3)(a).
This provision states: "On receiving any such complaint [that is from officers) it shall be the duty of
the Commander to investigate the complaint and to grant any redress which appeaJ's to him to be
necessary or, if the comp/IJJnant so requires, the Commander shaU through the Minister make his
report on the comphzlnt to the President ofMalta in order to receive the directions ofthe President of
Malta thereon." [bold text showing emphasis by this Office].
11
Parliamentary Ombudsman between1995-2005.
19 Letter dated 27111 February 2014.

I
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I

1(

The Ombudsman transmitted his official position very clearly in a

letter he sent to the Permanent Secretary20 whereby the Ministry's plea of

I

non-jurisdiction was rejected. The reasons the Ombudsman gave were:

•

It is the Ombudsman who decides whether complaints fall within

his jurisdiction.

•

The Ombudsman Act empowers the Ombudsman to investigate

complaints submitted by officers and men of the Armed Forces with
regards to appointments, promotions, pay and pension rights.

•

For such investigation to take place the Ombudsman must be

satisfied that the available means of redress have been exhausted.

•

This notwithstanding, the Ombudsman still retains the discretion

whether to investigate or to determine whether it was reasonable to
expect that the available means of redress could be used by the
complainants.

•

The jurisdiction of the Ombudsman is not fettered by any

limitation except what the law specifically prohibits in the Second
Schedule of the Ombudsman Act.

•

The General Order on the right of officers to complain to the

President of Malta or the Ombudsman which was issued on 11th
November 2011 had not been withdrawn or rescinded.

I
I
I
I

20

Letter dated 9th April 20 14 to Mr Kevin Mahoney.

7

17.

In the light of the foregoing, the Ombudsman declared tha/ me

complainants had produced proof to his satisfaction showing that all
means of redress available to them had been exhausted.

He also

remarked that the complainants would still have recourse to the President
after the conclusion of his investigation.

18.

The Permanent Secretary was requested to furnish the necessary

documentation in line with Section 19 of the Ombudsman Act21 .

I
I

A

formal summons by the Ombudsman was sent to Mr Mahoney on 16th
May 2014 whereby he was enjoined to present the documentation
relevant to the complaints and give evidence in his capacity as Chairman
of the Selection Board on 3rd June 201422 •

19.

On 2nd June 2014 Mr Mahoney wrote to the Ombudsman23 stating

that:

"This Ministry has already made it clear that its position is to the
effect that the Ombudsman does not have jurisdiction to investigate
the ... complaints at this stage".

20.

Mr Mahoney was in effect refusing to answer a legitimate and

lawful summons to give evidence. It should be pointed out that the Hon.
Dr Manuel Mallia, then Minister for Home Affairs and National Security,

was aware of this refusal since the letter was approved by him24 •

21

This provision empowers the Ombudsman to demand the production of any evidence deemed
necessary during the course of an investigation. It also enables the summoning of witnesses.
22 Letter dated 16111 May 2014 to Mr Kevin Mahoney.
23 Letter dated 2nc1 June 20 14 to the Ombudsman.
24
The Minister attested his approval by signing this letter.

',

8

I
I

( ..

The Permanent Secretary gave the following reasons to justify his

refusal to answer the summons:

I
I

1.

The previous Commander AFM, that is, Brigadier Martin Xuereb,

had not addressed the officers' complaints. He had neither investigated
nor decided on the redress sought by the officers.

In line with this, he stated that "... there are no grounds to proceed to the
Ombudsman ... or unless the proper procedure is followed, to proceed to
refer the complaints to the President"25•

u.

The Ombudsman lacked jurisdiction because the available means

of redress had not been exhausted.

Given that, according to the

Permanent Secretary, the complainants should have produced proof that
they had exhausted the available means of redress and since they had not
produced it, " ... the Ombudsman has no discretion to investigate the
complaints"26 •

Under this head, he continued that the Ombudsman did not have the
discretion to decide whether complainants could, in this particular
circumstance, have reasonably resorted to the available means of
redress27 •
25

I
I
I

In this part of his letter Mr Mahoney wrote that Brigadier Xuereb had asked the Senior Ranks
Appointments Advisory Committee (SRAAC) to address the officers' complaints. Mr Mahoney did
not agree with this because the Committee "... has nothing to do with the redress procedure under
Article /60 ofthe Malta Armed Forces Acf'.
26 Mr Mahoney is referring to Section 12(3)(b) which lays down that the Ombudsman cannot
commence an investigation into complaints lodged by officers and men of the Anned Forces ofMalta
with respect to promotions, appointments, pay and pensions rights " ... unless proof to the satisfaction
ofthe Ombudsman is produced showing that all available means ofredress have been exhausted'. The
Permanent Secretary is in fact arrogating for himself a power which is outside his parameters and
authority and lies solely and exclusively within the power of the Ombudsman.
27
Mr Mahoney is here referring to Section 13 of the Ombudsman Act which deals with the functions of
the Ombudsman. Although the law is clear that the Ombudsman may decline to investigate if there are

9

-

(
22.

In his assessment, the Permanent Secretary stated that:

I
I

" ... your summons for me to appear before you on the 3'd June 2014
and exhibit a number of documents relating to the ... cases is ultra
vires and should be withdrawn".

23.

I
I
I

In the same letter he opined that:

" ... the manner in which the ... cases have started to be investigated
by your office displays bias.";

"

the Ministry [had] the well-founded feeling that it will not be

receiving a fair treatment if the ... complaints were to be decided by
your Honour.";

"In these circumstances the Ministry considers that in these cases
you should abstain from hearing these complaints ... in view of the
opinions which you have expressed on them, which opinions
reasonably convey an appearance ofbias. " 28; and

"Alternatively may I suggest that the complainants should be
advised to request the Commander to report on their complaint to

or have been adequate means of redress, the Ombudsman also has the discretion to decide to
investigate in terms of the proviso of Section 13(3). This proviso states that " ... the Ombudsman may

conduct an investigation if satisfied that in the particular circumstances it is not reasonable to expect
the complainant to resort or have resorted to such means ofredress".
n In this context Mr Mahoney suggested that the Ombudsman should be guided by Section 8 of the
Ombudsman Act, that is, that he should temporarily abstain from this post while the President appoints
a Temporary Ombudsman to consider these complaints.

10

I

( the President for direction in terms of Article 160(2) of the Malta
Armed Forces Act as was done in previous AFM cases. "29

I
I

24.

This led to the filing of a Judicial Protest by the Ombudsman on

13th June 2014. This protest rebutted the unfounded allegations made by

the Permanent Secretary and maintained that the Ombudsman had acted
intra vires because he had the jurisdiction required by the Ombudsman

Act.

25.

The Ministry for Home Affairs and National Security filed a

Counter-Protest on 20th June 2014 rebutting the Ombudsman's claim that
he had jurisdiction to investigate the cases.

26.

The Ombudsman filed his riposte on 30th June 2014.

The

contestation on the jurisdiction of the Ombudsman to investigate the
complaints received from officers in the Armed Forces could only be
resolved by the Courts of Justice. The issue of jurisdiction was within the
discretion of the Ombudsman and the Ministry was wrong to insist that
the Ombudsman could not decide on whether he himself had the faculty
of investigating complaints submitted before him.

27.

The Ombudsman sought to fmd a way out of this impasse by

writing to the then Minister, Dr Manuel Mallia30• The Minister duly met
the Ombudsman31 in the presence ofMr Silvio Scerri, the then Minister's

I
I
I

Chief of Staff. The prime contention of the Minister was that officers in
29

Here, Mr Mahoney is suggesting that the complainants present a petition to the President of Malta in
terms of Section 160(2) of the Malta Anned Forces Act. This would have to be done through the new
Commander AFM.
30 Letter to the Hon. Dr Manuel Mallia dated 16th July 2014.
31
The meeting was held at the Ministry on 12th August 2014.

11

the Armed Forces had a remedy given to them by the law itself, vl
petitioning the President in terms of the Malta Armed Forces Act. The
Minister referred to the policy adopted during the time Mr Joseph
Sammut was Ombudsman and in particular the case of then Major Pierre
Vassallo32• He opined that officers should first petition the President
though he recognised the difficulty of the Ombudsman in being unable to
investigate a complaint which had been reviewed and decided upon by
the President33 •

28.

The Ombudsman also did not agree that the Malta Armed Forces

Act was a special law which took precedence over the Ombudsman Act.
Though the Malta Armed Forces Act catered for officer complaints, it
was the Ombudsman Act which had the specific aim of enabling any
individual to complain to the Ombudsman if he felt aggrieved by an
administrative act or injustice. That right should be protected at all costs
and any suggestion that the law be amended to debar officers from
complaining outside the Army would never be supported by the
Ombudsman.

29.

The Ombudsman reiterated his view that he enjoyed the discretion

of deciding whether the complaint was within his jurisdiction and, he had
exercised this jurisdiction by deciding to investigate. He maintained that
he would ultimately issue his opinion even if it meant that the Courts be
called to settle the jurisdiction issue. The Minister hoped that matters
would not reach this stage.
32

?

Major Pierre Vassallo was promoted to Lieutenant Colonel and Colonel by October 2013. His rank
of Lieutenant Colonel was backdated to 1 October 2003 following a recommendation of the AFM
Complaints Board. This date almost coincides with a complaint Mr Vassallo sent to the Ombudsman
on 15111 October 2003. The then Ombudsman. Mr Joseph Sammut, did not investigate his allegations
regarding promotion to Lieutenant Colonel (Case No D 0447).
33 The Ombudsman Act at Section 12(3Xa) actualJy disalJows it.
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(
30.

I
I

The Ministry's Chief of Staff suggested that a "discussion

committee or coordinating group" could be set up to try to settle the

issue.

The Ombudsman was all in favour of discussing, but, in the

ultimate analysis the complaints had to be investigated which meant the
collection of evidence to determine whether the complaints were justified
or not.

31.

The issue about bias was brought up by the Minister.

The

Ombudsman rejected this outright. The discussion also revolved around
a suggested change in the law in that the Ombudsman proposed that the
General Order issued on 11th November 20 II be included in the Malta

I

Armed Forces Act itself.

Legal certainty would be defined in that

complainants would be able to choose whether to complain to the
Ombudsman or petition the President knowing all along that any decision
by the President could not be investigated by the Ombudsman. This, as
things turned out, did not fmd favour with the Ministry34 •
32.

In a letter sent to the Minister-3 5, the Ombudsman repeated his

conviction that he had the right to investigate the complaints. He also
explained that the officers had exhausted the available remedies except
petitioning the President. Following the latter course of action would
preclude them from approaching the Ombudsman.

Petitioning the

President could not constitute a reasonable way of exhausting the
available remedies if the complainant wanted the Ombudsman to
investigate his or her grievance.

I
The Prime Minister was infonned of this meeting by letter dated 21111 September 2014.
~ Letter dated 28111 August 2014 to the Hon. Dr Manuel Mallia.

34
3
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33.

The Ombudsman addressed the Minister's contention that \ne

Nationalist Administration had, before the General Elections of March
2013, tried to exclude officers from having the right of redress to the
Ombudsman. On this the Ombudsman wrote:

"lppermettili ninformak ukoll illi jirri:iultali illi hu minnu li, f'certu
:imien immedjatament qabel ma na il-natra /-Brigadier Martin
Xuereb, kien hemm tentattiv minn nana tal-Armata36 illi jikkonvincu
lill-amministrazzjoni biex temenda 1-Att dwar /-Ombudsman biex

I
I
I
I

jitnenna d-dritt tal-ufficjali li jirrikorru gnand !-Ombudsman.

I

Nifhem illi r-Restricted Memo ... kien ingieb gnall-attenzjoni talallura Prim Ministru, Dr Lawrence Gonzi. Gnalkemm jiena qatt ma
rajt dik il-Memo jirriiultali mill-korrispondenza, illi kont gejt mognti
indikazzjoni minn Dr Godwin Grima, is-Segretarju PrinCipali
Ewlieni ta ' dak ii-:imien, illi kien hemm dan it-tentattiv. In fatti,
jiena kont ktibt /ill-Prim Ministru fzs-6 ta' Dicembru 2010 biex
nesprimi d-diiapprovazzjoni tiegni li jittiened pass retrogradu ta'
din ix-xorta. ...

Sa fejn stajt naccerta runi jien, 1-esperjenza tal- Ufficcju u ta' min na
parti fin-negozjati, /-Prim Ministru ta' dak it-:imien qatt ma kien
favur li jitnenna d-dritt tal-ufficjali li jirrikorru gnand /Ombudsman. Dan hu konfermat ukoll mill-Kap Kmandant Martin
Xuereb u minn ufficjali gnolja onra tal-Armata li nadu sehem finnegozjati."

36 The

Commander AFM at the time was Brigadier Carmel Vassallo.
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•
3(

The General Order issued on 11th November 20 11 negated any

suggestion by the Army authorities to prevent officers from complaining
to the Ombudsman. This General Order was not, regrettably, rendered

I
I

law because no legal provision was enacted to reinforce this right. In this
letter, the Ombudsman submitted a draft legal proposal to include this
specific right by law rather than simply through a General Order which is
an administrative procedure.

35.

The Ministry did not respond to this letter. On lOth November

201437 the Ombudsman wrote to the Minister stating that the
investigation had been pending for months and that he would have to
institute judicial proceedings if the Government did not infonn him of
what steps it intended taking to resolve the impasse.

36.

The Minister replied stating that he could not agree wholeheartedly

with what the Ombudsman was contending in that he stood steadfast with
the legal interpretation which the Ministry had taken, namely that the
complainants had to petition the President for redress first.

I
37.

On the proposed amendment to the law, the Minister suggested that

an officer could first write to the Ombudsman and then have recourse to
the President38 :

"Din 1-emenda sostanzjali (/run tista' tagnti d-dritt li 1-ewwe1 lufficja1 jirrikorri gnand /-Ombudsman u wara semmai jkollha dritt
ta' reviijoni lill-Presidenf'.

I
I

31
38

Letter dated IOtb November 2014 to the Hon. Dr Manuel Mallia.
Letter dated 25111 November 2014 to the Ombudsman.
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I

He pleaded time for further consultation and suggested meeting( -m
January 2015.

38.

In December 2014 the Prime Minister appointed the Hon. Cannelo

Abela as Minister for Home Affairs and National Security in place of the

I
I

Hon. Dr Manuel Mallia. The Ombudsman wrote to the new minister
appealing for a practical and just solution to the complaints39•

39.

No progress ensued and the Ombudsman, by letter, informed the

I

Minister that:

"Billi jidher li ma hemm 1-ebda ib1okk fi1-kwistjoni tal-ilmenti talufficjali ta1-Forzi Armati ta ' Malta u ikkunsidrat il-fatt li dawn 1ufficja/i qegtzdin gustamentjippretendu li dan 1-Ufficcjujagixxi biex
ifzares 1-interessi pretiii tagtzhom, ninformak illi huwa 1-nsieb tiegtzi

li nitlob definizzjoni tal-Qorti dwar il-materja ta ' gurisdizzjoni''40 •

At this stage the Ombudsman had no option but to have recourse to the
Courts to define the issue of jurisdiction. He therefore proceeded to file a
Sworn Application in the Registry of the First Hall of the Civil Court41 •

40.

The Sworn Application gave the reasons why the Ombudsman had

to seek the Court's intervention in the matter. The Ombudsman requested
the Court to declare that:

39

Letter dated 15m December 20 14 to the Hon. Carmela Abela.

.-o Letter dated 17m February 2015 to the Hon. Carmela Abela.
41

Rikcrs Maliluf Nru. 164/ 15LM filed on the 19111 February 2015. First hearing was scheduled for 18th
March 2015.
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I

•
a{ -

the Ombudsman had jurisdiction to investigate complaints raised

by officers and men in the Army with respect to appointments,

I

promotions, pay and pension rights;

b.

the Ombudsman has the discretion to decide whether to exercise

his jurisdiction in cases admitting of alternative and adequate means of
redress;

c.

once the Ombudsman decided that the complainants, in his

opinion, had exhausted the remedies they could use, he could investigate
their complaints;

d.

the Permanent Secretary was guilty of contempt of the

Ombudsman because he had failed to obey his summons and refused to
produce the requested documentation and information; and
e.

the Court orders plaintiffs to produce the requested information and

to appear before the Ombudsman if he so requested.
Judgement was delivered by Mr Justice Lawrence Mintoff' 2•

A comprehensive summary of the Court's judgement is carried as an
Appendix to this Final Opinion43 • In its judgement the Court declared
that:

I'
42

First Hall, Civil Court; sitting of the 12111 October 2015.

43

Appendix A.
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•

.

.

1( -

the Ombudsman had the jurisdiction to mvesttgate comp amts

referring to appointments, promotions, salaries and pension rights of
officers and men of the Anned Forces;

•

I

the Ombudsman decides whether he exercises the powers under the

Ombudsman Act where there are other remedies available under other
laws;

•

once the Ombudsman declared that he was satisfied that recourse

to the President of Malta was not a reasonable course of action, he could
start investigating the officers' complaints; and

•

the defendants had to provide the necessary information to the

Ombudsman and respond to his summons if necessary44•

41 .

The Government did not agree with this decision and on 30th

October 20 15 took the step of filing a Sworn Application45 appealing the
judgement of the First Hall of the Civil Court.

The Appeal

42.

The Government appealed on the grounds that:

•

the First Court was wrong in finding that the Minister had been

sued correctly and was the 'legittimu kontradittur 46;

« Judgement; page 69.
~s Rikors MahlufNru 164/2015LM
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,

(

•

I
I

the First Court did not interpret what constitutes 'an act of state'

which excludes the purview of any other authority in its review;

•

the First Court did not interpret Sections 12 and 13 of the

Ombudsman Act and Section 160(2) of the Malta Armed Forces Act
correctly.

43.

The Court of Appeal gave its judgement on 31st October 2016. The

considerations of each of the appellants' pleas were rejected. The Court
of Appeal addressed these pleas and decided that:

•

the Government did not request the Court to revoke or modify that

part of the judgment of the First Court which held that the Minister for
Home Affairs and National Security was the correct party to sue in the
Ombudsman's case;

I

•

trying to justify an act of the Government as being unimpeachable

by classifying it as an act of state, an act jure imperii'11 led nowhere
because the Court had to decide whether the Ombudsman had jurisdiction
to investigate the complaints and whether the complainants had in fact
exhausted the available remedies;

46

I

What the Govenunent side was saying here is that the Minister should not have been sued. Suing the
Permanent Secretary should have been sufficient.
47
In the English case of (Primo) Congreso del Partido (1983), Lord Wilberforce effectively spoke of
the Cuban government as acting jure imperii, that is acting "by the right of the supreme relevant
administrative authority''; [1983], AC 244. This right was defined as being more akin the "act of
state", that is "an act which is committed by an agent ofpower or subsequent ratification that affects
adversely a p erson who does not owe allegiance to that power'' (Oxford Concise Dictionary of Law,
1987). The context of "act ofstate" is invariably linked with International Law.

19

•

once the law allowed the Ombudsman to investigate complaintf

~n

the appointments, promotions, salary and pension rights of officers and
men of the Armed Forces of Malta, then it was legally irrelevant whether
the administrative act was an act of state or an act jure imperit•8 ;

•

the appellants were also labouring under a misapprehension if they

thought that the law gave the Ombudsman the authority to promote

I
I
I

persons in the Anned Forces;

•

the Ombudsman had recommendatory powers only and, as he

himself declared, he would investigate the selection process and not enter
into the merits of the promotions themselves49;

•

the Ombudsman was indeed vested with the jurisdiction to

investigate the complaints; and

•

the Ombudsman himself had the power to decide whether the

available remedies had been exhausted and that in certain particular
circumstances it would not have been reasonable for the complainant to
make use of those remedies.

48

"Jekk /~!stat bil~ligi vesta liii~Ombudsman bis~segnta ... rigward liatriet, ufficja/i u suidati fii~Forzi
Armati a/lura humiex dawn acts of state jew atti jure imperii ma taghmel ebda differenza glial/~
potizzjoni lega/i u certament ikun ghal /col/ox priv minn kulllogika legali li setglia vestita skont il~ligi
tkun tista' titqies bliala lib 'xi mod tmur kontra I~Ordinament Ouridiku tal-pajjii"; 'It~ Prim Imhallef
Emeritu Dr Joseph Said Pullicino fil~kwalitA tieghu ta' Ombudsman Parlamentari u b'digriet tal-4 ta'
April 2016 Anthony C Mifsud assuma 1-atti tal~kawt.a bhala Ombudsman Parlamentari minflok il-Prim
lmhallef Emeritu Dr Joseph Said Pullicino vs. il-Ministru ghall-Intem u s-SigurtA Nazzjonali u s-Sur
Kevin Mahoney, Segretarju Permanenti fi bdan 1-istess Ministeru, Appell Civili 164/15; 3P1 October
2016 (henceforth CA Judgement), page 30.
49
"Difatti, fzs~seduta tas~27 ta' Ounju 2016, 1-attur [that is the Ombudsman)permezz tal-avukat tiegliu
fil-kors tat-trattazzjoni iddikjara li 1-0mbudsmanjillimita 1-indagini tiegliufir~rigward biss tal-process
li ntuia fir~rigward tal-promozzjonijiet u ma jestendix glial/-mertu tal-istess promozzjonijief'; CA
Judgement, page 32.
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I
I

(

comprehensive summary of the considerations in the judgement of the
Court of Appeal is carried as an Appendix to this Final Opinion5°.

I
I

The Investigation

44.

The judgement given by the Court of Appeal on 31st October 2016

finally cleared the way for this Office to obtain the information necessary
to carry out the investigation, principally to determine whether the
selection process for the promotion of candidates from Major to
Lieutenant Colonel was just and administratively correct. At the outset,
the Ombudsman insisted that the function of this Office is not to
recommend complainants for promotion but to verify, within the limits
dictated by reason, that the selection process was not affected by
irregularities, unfairness or some other improper reason which vitiates
this process.
45.

This Office immediately wrote to the Commander AFM and the

Permanent Secretary within the Ministry for Home Affairs and National
Security for "... the files, documents, and any relevant information in

paper or electronic form" 51 concerning the selection process for
promotion to Lieutenant Colonel52 and the personal files of the

I
I
I
I

complainants and the officers who were promoted. The Ombudsman was
also encouraged by the statement which the then Minister for Home

50 Appendix

B.
Letters addressed separately to the Commander AFM and Mr Kevin Mahoney, Permanent Secretary,
on P' November 2016.
52 Promotions notified in the Government Notice number 855, Government Gazette number 19137 of
the 13111 September 2013. The selection process for promotion to Colonel is considered in a separate
report.
$J
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Affairs and National Security, the Hon. Dr Manwel Mallia, issued that th~

I

Government respected the decision of the Court of Appeal53 •

46.

The comments of the Pennanent Secretary and the files pertinent to

the selection process and those of the concerned officers arrived at this
Office on 25th November 2016. Further enquiries were nonetheless made
during the course of the investigation.

Promotion in the Officer Ranks
The Malta Armed Forces Act54 at Section 4 enables the President

47.

of Malta, through the Minister, to issue relations, inter alia, to:

"

(b) provide for the formation of officers and men of the force into

units and for appointing, transferring, posting, attaching or
otherwise dealing with such officers and men;
(c) regulate the granting ofcommissions in the force;

(d) regulate the appointment, rank, duties and numbers of the
officers and men ofthe force;
"

3

Press Release number PR 162415 dated 151 November 2016. The Minister, inter alia, stated that: "11Ministeru gha/1-Jntern u s-Sigurta Nazzjonali ha nota tad-deciijoni tal-Qorti tai-Appe/1 dwar id-dritt
tal-Ombudsman ['dan il-kat skont ic-cirlcostanzi partikolari tieghu, /i jinvestiga u jghaddi rraklcomandazzjonijiet tieghu fuq promozzjonijiet tal-ufficjali jl-Armata."
4
' Chapter 220, Laws of Malta.
'
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I
I

( 3.

The law mentions the term and conditions of service at Section 8 of

the principal act which lays down that:

I

"(I) The term and conditions of service for which a person enlisting

in the regular force may be enlisted shall be such a term and such
conditions of service as may be prescribed, and shall be subject to
such conversions, changes and extensions as may be prescribed'.

49.

It is then subsidiary legislation which sets out how officers and

men of the force are promoted and appointed.

Regulation 6 of the

Appointments and Conditions of Service of the Regular Force
Regulations55 states as follows:
"(I) Saving the provisions ofthis regulation in regard to accelerated

promotions, promotion to the ranks specified below shall be made
subject to recommendation based on efficiency, seniority and
selection to fill a vacancy.

A. Combatant Officers:
Lieutenant
Captain
Major
Lieutenant-Colonel
Colonel
Brigadier

I

B. Non-Combatant Officers
55

Legal Notice 91 of 1970 dated 291h September 1970; S.L. 220.03.
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I

(
-omissis-

(2) In exceptional cases, accelerated promotions may be authorised,
in the interests of the service,

by the Minister on the

recommendation ofthe Commander".

50.

In this way the regulation specifies that a promotion in accordance

with the law56 must be based on:

•

a recommendation based on efficiency;

•

seniority; and

•

selection to fill a vacancy.

I
I
I
I
I
I
I

There are no exceptions to this, bar one - accelerated promotions which

in tum require by law the following requisites:

•

exceptional circumstances;

•

the interests of the service;

•

recommendation of the Commander; and

•

ministerial approval 57 •

The term "selection to fill a vacancy" necessitates a selection process.

51.

The Government is empowered to lay down the requirements of a

selection process in terms of the aforecited S.L. 220.03. The selection

.s6 That is Regulation 6{1), S.L. 220.03 .
.S? Regulation 6(2), S.L. 220.03.

r
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•
( ..tocess is a prerequisite and cannot be dispensed with. A formalised and
official selection process was initiated by the Government in 1997 with

I
I

the promulgation of the new AFM promotion procedures on 19th August
199758•

This led to the publication of the AFM Officers ' Career

Handbook in August 1998 by the Office of the Prime Minister. The

purpose of this handbook and the policy on the promotion and selection
process was:

"

to develop and manage AFM officers' careers in an open,

transparent and objective way so as to raise standards and, so far as
possible, to provide officers with a challenging and balanced career
structure"s9

This Handbook contemplated a selection process which necessitated
written and oral examinations for advancement to a higher rank. This
new policy had garnered opposition from officers who were in line for
promotion who had even complained to the Ombudsman60 •

The

complaints were dismissed.
52.

The selection process following the implementation of written

examinations was followed year after year by lieutenants and captains for
their promotion to captains and majors respectively61 • This apparently
was not the case for promotion to the ranks of Lieutenant Colonel and
Colonel until 20 11 62 •

51

I

I
I

OPM/C/548/65 II.

59

Introduction to the Career Handbook, page 1.
The Ombudsman during the period in question was Mr Joseph Sammut.
61 E-mail by Lieutenant Colonel Robert Bonnici dated 2ac1 February 2016.
62 The promotion of Colonel Cannel Vassallo to Brigadier on 23rd February 2004 effective pt March
2004 together with his appointment as Commander of the Armed Forces of Malta.

60
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•
53.

In 2007 a promotion exercise was carried out during the tenure o\

Brigadier Carmel Vassallo whereby several Lieutenant Colonels were
promoted to Colonel and Majors to Lieutenant Colonels.

The

documented information which this Office has consists of a memorandum
recommending these promotions with the authorisation of the then Prime

I

Minister, Dr Lawrence Gonzi on 2nd November 200763 •

54.

The Office of the Prime Minister, subsequent to these promotions,

issued a policy establishing an AFM Senior Ranks Appointments
Advisory Committee (SRAAC)64 • This policy viewed the Commander of
the Anned Forces and Senior Ranking Officers as providing strategic
direction, drawing up policy and overseeing the smooth running of the
Anny. These important tasks demanded that:

"... the most suitable persons are selected for appointment to these
sensitive and high responsibility senior posts. ... such appointments

I

are to be the result of a transparent, fair and just process based on
meritocracy.

This process should also be perceived by AFM

personnel and the public in general to be fair and just" 65 •

55.

The way the Prime Minister's Secretariat and the official involved

in drawing up this policy considered the three objectives could be
achieved was by establishing a special panel styled the AFM Senior
Ranks Appointments Advisory Committee (SRAAC) with effect from

63

Memorandum drawn up by Notary Tony Abela, Parliamentary Secretary in the Office of the Prime
Minister, to Prime Minister Dr Lawrence Gonzi on 2"d November 2007. The Prime Minister approved
these promotions on the same day; File reference: COF/548/1965/1, Directorate for Defence Matters.
64
Letter addressed to Brigadier C Vassallo, Commander AFM, by Mr Edgar Galea Curmi, Head of the
Prime Minister's Secretariat on the 10111 August 2009.
6' Letter to Brigadier C Vassallo by Mr Galea Curmi on IOth August 2009.
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( .8th July 2009. The remit for this Committee was to advise the Minister

responsible for defence on:

"

candidates for promotion to the ranks of Lieutenant Colonels,

and Colonels and the appointment thereof;

I

oversee succession planning for such ranks;" 66•

56.

The composition of the SRAAC would be the Principal Permanent

Secretary as the Chairman with another four or five members. Three of
these members were ex ufficio, namely the Director Defence Matters, the
Commander AFM and the Deputy Commander AFM.

The other

members would be appointed by the Minister responsible for Defence.

57.

This letter described the selection process which had to be carried

out before promotions were authorised:

"In drawing up its recommendations the SRAAC will:
establish the criteria that make persons eligible for a post,
or refer to such criteria where these are already established;
establish the criteria on the basis of which persons are to
be assessedfor suitability to fill the post;
receive applications from eligible members;
hold an interviewing process that reflects the position
being appointed to with each applicant;"

A detailed report of the interview sessions had to be submitted to the
Prime Minister together with the recommendations.
66

Letter to Brigadier C Vassallo by Mr Galea Curmi on 10111 August 2009.
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•
(
58.

The new Committee would henceforth be tasked with the

formulation of the selection criteria and selection process to the ranks of
Lieutenant Colonel and Colonel.

Promotion Process 20II

59.

The first time this procedure was used was in 2011.

On 9th

February 2011, Brigadier Martin Xuereb, then Commander AFM67 issued
a policy for the Anned Forces with respect to the promotion of Majors to
the rank of Lieutenant Colonel68 • Brigadier Xuereb explained the raison

d'etre behind this policy69 :

"1. The Armed Forces of Malta conducts promotion exercises to fill
vacant posts in the rank of Lieutenant Colonel.

The objective of

such exercises is to select from those officers who are at the time
eligible, the most suitable candidates to fill vacant posts in the rank
of Lieutenant Colonel. Such promotion exercises ensure the AFM is
able to meet ever increasing demands placed on the Force both at
staffand command levels.

-om issis-

67

Colonel Martin Xuereb was appointed Commander AFM and promoted to the rank of Brigadier on
18th January 2010 with effect on the same date; Government Notice Number 58 dated 18th January
2010.
68 'Policy on the Promotion Process from Major to Lieutenant Colonel'; Policy attached to a letter to
the Principal Permanent Secretary dated 9111 February 2011 ; Ref: AFM/5752/000/C/2009 VOL I.
69 Annex A to the letter mentioned at item 95.
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I

(

3. In accordance with the AFM Appointments and Conditions of
Service ofthe Regular Force Regulations, promotions to the rank of

I
I

Lieutenant Colonel are made subject to recommendation based on
efficiency, seniority and selection to fill a vacancy.

Eligible

substantive Majors aspiring for promotions to the rank ofLieutenant
Colonel undergo a selection process intended to earn a
recommendation to the Minister to fill vacant posts.
4. A Senior Ranks Appointments Advisory Committee (SRAA C)
administers the assessment process .... ".

60.

This policy was meant to regulate the promotion process of Majors

wishing to advance to the next higher rank.

As such, this policy

stipulated the following eligibility requirements:
"Eligibility

5. A Major must satisfy the following criteria to be eligible for
consideration for promotion to the rank ofLieutenant Colonel:
a)

Passed the Captain to Major promotion exam in the case

of those officers enlisted under the Officer Cadet Scheme post
1987.

b)

Be medically fit as per the applicable AFM Fitness

Standards for Retention in the Force.

I
29

-

c)

(

Have a minimum of 15 years of reckonable service as a

commissioned officer, of which at least two years must be in the

I
I

rank ofMajor.

d)

Holds a National Security Clearance Certificate at

SECRET level.

I
I

6. Those officers enlisted under and post the officer cadet scheme
of 1997 would have to serve a mandatory minimum period of three
years in the rank of Major during which time they should receive 2
valid confidential reports. The aim of this minimum period is to
allow officers the opportunity to gain additional experience before
being considered for promotion to Lieutenant Colonel."

61.

The assessment criteria which the SRAAC was bound to observe

were the following :

"a) Efficiency -Points awarded under this criteria cover:

1.

Military Knowledge

a)

A written one page point brief on a professionally

relevant subject that candidates would have seen for the
first time and which will be common to all candidates.
Candidates are expected to show coherent structure with
an introduction, argument and conclusions, without
significant error ofgrammar, syntax or spelling. This will
be a timed exercise, followed by a short question and
answer session during which the candidates are expected

30

•
(

to demonstrate their full understanding of the same
document to the SRAAC.
b)

I
I

Answers to questions on case studies presented to

candidates by the SRAA C. Case studies will be the same
for all and will not be directly linked to any ofthe posts.
c)

Other questions. The knowledge and understanding

required of a Lieutenant Colonel is not confined solely to
military

matters.

Officers

must

demonstrate

their

knowledge in, inter alia; national and international affairs
and security and defence matters, both in Malta and in the
world, as they effect the country and the Armed Forces of
Malta.

ii.

Military Qualifications (pre-commissioning, basic and

specialist training, advanced specialisation, and stafftraining)

iii.

Command

Experience

(Unit

2i/c10

or

Company/Battery/Squadron Commander post and platoon/troop
posts.)

iv.

Staff Experience (S011 3/ SO 2).

v.

Civilian Educational Qualifications (general and related

to the post).

vi.

Overseas Operational Deployments.

I
70
71

Unit Second in Command.
StaffOfficer.
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I

b) Seniority - Points for seniority are calculated on the basis of a
Major 's length of reckonable service as a commissioned officer in
the AFM and the time spent in his/her substantive rank.

I

c) Selection to fill a vacancy - Lieutenant Colonels are expected to
be competent and committed in achieving results.

Officers must

therefore possess leadership, management, representational, writing
and analytical skills commensurate with the headship position that
the successful candidate will fill. Points are awarded on:

z.

The attributes of each Major, evaluated against the requirement

ofthe vacant [post].
ii. The motivational statement describing why a Major considers

himself/herself suitable to fill each individual vacant post he or she
is interested to jilf'. 72

62.

Following a briefmg session with officers in the rank of Major, ten

of these officers filed a declaration of interest to undergo this selection
process73 • The selection process would lead to the promotion of four
Lieutenant Colonels to fill the vacant posts of:

1.

Staff Officer I Estate and Land Logistics;

ii.

.staff Officer I Training;

m.

Staff Officer I Common Security and Defence Policy; and

IV.

Staff Officer I Communication and Information Systems.

72

'Policy on the Promotion Process from Major to Lieutenant Colonel' dated 9111 February 2011 ,

paragraph 9.
73

A circular was addressed to all Majors by Colonel Martin Bondin on 251h March 2011; Ref:
AFM/5752/000/C/09 Vol I.
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•
( J3 .

The SRAAC was composed of Dr Godwin Grima as Chairman,

and Brigadier Martin Xuereb, Colonel Martin Bondin, Colonel David

I

Attard and Ms Vanessa Frazier as Committee Members74 •
64.

The three main criteria of the selection process had these marks

allocated to them:

.1.

Efficiency

Military Knowledge

I

345 marks

100 marks

Military Qualifications

70 marks

Command Experience and Staff Experience

80 marks

Civilian Educational Qualifications

50 marks

Overseas Operational Deployments

45 marks

11.

Seniority

50 marks

111.

Selection to Fill a Vacancy

105 marks

Personal Attributes

50 marks

Motivational Statement

30 marks

Academic Qualifications
directly related to the Post

25 marks

I
Total Marks

I

500 marks

74

Dr Godwin Grima was Principal Permanent Secretaty, Brigadier Xuereb Commander AFM, Colonel
David Attard, Deputy Commander AFM, Colonel Martin Bondin Personnel and Administration, and
Ms Vanessa Frazier Director (Defence Matters) at the Office of the Prime Minister.
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,.

65.

-I

The report on the selection process and the successful candidates(

was submitted to the Prime Minister by Ms Vanessa Frazier, Director
(Defence Matters) at the Office of the Prime Minister75 •

66.

The selection process was carried out as outlined in the policy

I

mentioned above. The emphasis was on respecting the objectivity of the
process. The law76 clearly lays down that any selection process must be
based on a three pillar test, namely:

•

Efficiency;

•

Seniority; and

•

Selection to fill a vacancy.

67.

Efficiency was tested by:

1.

Military Knowledge - the preparation of a written brief on "a

professionally relevant subject"17 , a case study to read and answer
questions thereon78 and questions on general information "... to

demonstrate that the knowledge and understanding required of a
Lieutenant Colonel is not confined solely to military matters" 79. This
constituted the military knowledge part having 100 marks.

u.

Military Qualifications - a total of 70 marks for military courses

attended during the officer's career.
75

Memorandum and report (SRAAC Report) dated 17th February 2011; Ref: COF/548/65/4.
S.L.220.03, Regulation 6(1) - " ... promotion to the ranks specified below [which including the rank
of Lieutenant Colonel] shall be made subject to recommendation based on efficiency, seniority and
selection to fill a vacancy".
77 The subject of this brief was 'Operation Urgent Fury', the American invasion of Grenada on 25th
October 1983; SRAAC Report, Enclosure 3.
78
The subject was the American partial withdrawal from Afghanistan; SRAAC Report, Enclosure 4.
79 SRAAC Report. There is no record of what the questions were.
76

34

I

(
iii.

Command Experience and Staff Experience - a total of 80 marks

for appointments occupied by the candidate during his service.

I
I

iv.

Civilian Educational Qualifications - a total of 50 marks for

educational qualifications beyond the minimum entry requirements for
Officer Cadet.

Overseas Operational Deployments - a total of 45 marks for the

v.

candidate's operational experience abroad.

68.

Seniority had a total of 50 marks.

Each candidate received 5

marks for each completed year of service as Major.

69.

Selection to fill a vacancy was tested by:

1.

Personal attributes - 50 marks allocated towards the attributes of

each Major as evaluated against the requirement of each vacant post.

ii.

The motivational statement - 30 marks allocated towards the

motivational statement each officer had to submit with his application.

111.

Academic qualifications directly related to the post - 25 marks

allotted for qualifications "directly linked'80 to the post they wanted to
occupy.

I
80

SRAAC Report, paragraph 5c (iii).
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I
70.

The SRAAC chose the four lieutenant colonels who garnered the (

highest marks for the four vacancies in this rank. The majors were:

.

I

Candidate A for the post of

I.

SO I Common Security and Defence Policy
ii.

288.5 marks out of 500

Candidate B for the post of

SO I Communication and Information Systems
iii.

Candidate C for the post of

SO I Estate and Land Logistics
iv.

268.5 marks

256.5 marks

I
I

Candidate B for the post of

SO I Training

251 .5 marks

Candidate D for the post of

v.

SO I Training

242.5 marks

The SRAAC explained that Candidate B had applied for two posts if
eventually promoted to Lieutenant Colonel and he came first in both.
Naturally, he could not occupy both so he was posted as SO I
Communication and Information Systems with Candidate D occupying
the post of SO I Training.

Promotion Process 2013

71.

The next promotion process was held in August 2013. On 20th

May 2013 a circular8 1 was issued to all Unit Commanders and the
Commander DS 82 on the policy outlining the promotion process from
81

Circular issued under the hand of Colonel Martin Bondin, Colonel PersoMel and Administration,
20111 May 2013; Ref: AFM/5752/000/B/2002 Vol3.

82

Detention Services.
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( Major to Lieutenant Colonel. This policy was a new one which was
established by the Ministry for Home Affairs and National Security.

I
I

Following the General Elections of 9th March 2013 and the assumption to
power of the new Government, the Armed Forces of Malta fell within the
responsibilities of the newly set up Ministry for Home Affairs and
National Security.

72.

This new policy totally swept away the written complement of the

promotion process carried out in 2011, just two years earlier. A systemic
portrayal of the differences will explain the 2013 process:

Promotion Exercise 25th March 2011

I

Eligibili!I
Pass Captain to Major exam - post
1987 Officer Cadet Scheme
Medically fit
Minimum 15 years reckonable service
of which 2 years as Major as at
31112/2010
N ational Security Clearance at Security
Level
Minimum 3 years as Major for
candidates in the 1997 Officer Cadet
Scheme and two valid confidential
reports
Assessment Criteria
a) Efficiency- points for:
i. Military Knowledge
...11. Military Qualifications
111. Command Experience
IV. Staff Experience
v. Civilian Educational Qualifications
VI. Overseas O_Qerational Deplo_yments
b) Seniority
83

I

Promotion Exercise 20th May 2013

ditto
ditto
Minimum 15 years reckonable service
of which 1 year83 as Major
ditto

deleted

Efficiency and Selection to fill a
vacancy:
i. Communication Skills (50 marks)
ii. Appearance (30 Marks)
iii. Experience (50 marks)
iv. Motivation (50 marks)
Seniority

The words in italics denote the variation in the conditions set in 2013 as against those in 2011.
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Calculated on basis of the major's I mark per year of service in current
reckonable service as a commissioned ranJc84
officer and the time spent m Interview Assessment
substantive rank.
c)
Selection to Fill a Vacancy
(assessed on leadership management,
representational, writing and analytical
skills); points awarded on:

deleted

I
I

1.
attributes
of each
maJor
evaluated against the requirement of
the vacancy;
ii.
motivational statement
Composition of the SRAAC

Dr Godwin Grima, Principal
Permanent Secretary
11.
Brigadier
Martin
Xuereb,
Commander AFM
iii.
Colonel David Attard, Deputy
Commander
1v.
Colonel
Martin
Bondin,
Personnel & Administration
v.
Ms Vanessa Frazier, Director
(Defence Matters), OPM
1.

Vacancies
1.
SO I Estate and Land Logistics
SO I Training
u.
iii. SO I Common Security &
Defence Policy
IV.
SO
I Communication &
Information Systems

73.

1.

Mr Kevin Mahoney, Permanent

Secretary
11. Brigadier
Martin
Xuereb,
Commander
iii. Mr John Sant, Director General
1v. Ms Ramona Attard, Deputy
Chief of Staff
v. Mr Clint Cutajar, Head of
Customer Care 85

&

SO I Common Security
Defence Policy
n. Commanding
Officer
6
Regiment8
1.

3

Twenty four majors submitted their curriculum vitae. This was

styled 'Service Record' and contained the following details:

•

I

Personal details;

14

It should be emphasised that these assessment criteria were not mentioned in the circular advertising
the selection process, but figure in the report drawn up by the SRAAC following the interviews.
83
Note that the military component of the SRAAC was reduced.
86 These vacancies were not published in the circular advertising the promotion exercise but internally
in a letter from the Minister dated 28111 May 20 13 sent to Brigadier Martin Xuereb on 6th Jwte 20 13 by
Ms Joanne Mercieca; Source: COF 548/1965/3.
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I
I

.

Rank and date of rank;

•
•
•
•
•
•
•
•

Service;87
Competences;88
Record of service;
Courses attended (local and overseas);
Academic qualifications;
Technical qualifications;
Additional qualifications; and
Rank, name, signature and date .

Brigadier Xuereb also prepared a detailed statement on the promotion
process and a description of each major who had applied for this selection
process.

74.

The selection process was based on an interview. Four questions

were posited which, in the interests of accuracy, are being reproduced in
Maltese:

"1. Jddeskrivi 1-karriera tiegnek fil-FAM;
2. Liema tanseb li kienu 1-akbar achievements li kel/ek fil-karriera
tiegnek u gnalfejn?

3. Kif tatzseb li jistgnu jgninuk dawn 1-esperjenzi jekk tintgnaiel
gtzal rank ognla?

I
87

88

The Regiment where they were serving.
The Unit or sub-unit.

39

(

4. Temmen li hemm bionn ta' titjib fil-FAM? U jekk iva, agnti
eiempji konkreti"89.

There were also two other questions prepared by Brigadier Xuereb which
read:

"Question 1: The Disembarkation ofpersons rescued at sea;
Question 2: The AFM and EU Membership." 90

The Commander AFM also prepared a brief for the other members of the
Board on these two questions or topics giving the background to the
situations he mentioned together with the Maltese and European Union
standpoint in their regard.

75.

The 2013 SRAAC chaired by the Permanent Secretary established

these criteria for assessment- 'Seniority' and 'Efficiency and Selection to
Fill a Vacancy'. The 'Efficiency and Selection to Fill a Vacancy' criteria
was subdivided into four sub-criteria being 'Communication Skills',
'Appearance', 'Experience' and 'Motivation' 91 • The total marks were
200 with a passmark of I 0092 •

76.

The interviews were conducted on 19th, 22nd and 23rd August 2013.

The successful candidates who placed first to fourth were:

89

Note in file 'Major to Lieutenant Colonel promotions at the Armed Forces of Malta 2013'; Red 29
Questions to be asked; Ministry for Home Affairs and National Security (MHAS); Ref:
MHAS/198/2013.
90
Document designated Red 30; MHAS file; Ref: MHAS/198/20 13.
91 'Report on the Selection Process to Fill Vacant Posts in the Rank of Lieutenant Colonel in the Armed
Forces of Malta - Senior Ranks Appointments Advisory Committee, August 2013' (henceforth the
2013 SRAAC Report); paragraph 6; Ref: MHAS/ 198/2013.
92
2013 SRAAC Report, paragraph 7; Ref: MHAS/ 198120 13.
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( 1.

I
I

Major Jeffrey Cunni

2.

Major Mark Mallia

3.

Major Pierre Vassallo

4.

Major Mark Said

Critique ofthe Selection Process

77.

The Ombudsman received complaints from seven majors93, later

reduced to six, alleging that the 2013 selection process was prejudicial in
their regard. This necessitates an examination of the selection process
itself. It does entail comparison with the 2011 selection process because
these were the only two selection processes up to the receipt of the
complaints at this Office to have been carried out pursuant to the new
policy established by the Office of the Prime Minister in 2009.

78.

The atm of a selection process especially with regard to the

promotion of senior ranks in the disciplined forces must be based, as far
as possible, on objective grounds or criteria. It does not take long for one
to decipher a marked preference for subjectivity in the 2013 process when
compared to the 2011 one.

79.

Looking at the assessment criteria of the 2011 selection process,

the SRAAC tried hard to reduce the subjectivity of the assessment. The
criteria under the heading of 'Efficiency' namely 'Military Knowledge',
'Military Qualifications', 'Command Experience', 'Staff Experience',

I
93

Complainants were originally seven. but these reduced to six after one of them infonned this Office

by e-mail dated 19~~> December 20 17 that he was withdrawing his complaint.
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'Civilian Educational Qualifications' and 'Overseas Deployments'94 were (
objective. The criteria of 'Seniority' 95 and the motivational statement are

I

also objective in nature.

80.

This does not mean that all subjectivity was eliminated. This is

very hard to achieve. Thus the questions which the officer candidates
were asked regarding their understanding of military, international and

I
I

other matters would naturally reflect the candidate's own opinion and
views96 • This would also apply conceivably to the points awarded on the
attributes of each candidate in connection with the criterion 'Selection to
Fill a Vacancy' 97.

81.

The contrary happened in 2013.

totally eliminated.

The written component was

Any opportunity for objectivity in testing the

candidates, apart from the academic and military service aspect of the
selection process, was dismantled. The candidates themselves received
no guidance on the topics or questions the SRAAC98 intended to ask
them. This was a marked contrast to the 2009 policy objective that
stipulated the criteria on the basis of which the applicants were to be
tested. This was unfair. This Office cannot decipher any justifiable
rationale for the elimination of such a basic element in the selection
process. It was the only sole military member of the SRAAC who tried
to steer things on matters which were purely military in tenure, that is, his

94 2011

SRAAC Report, paragraph 9.
2011 SRAAC Report, paragraph 9b - "Points for seniority are calculated on the basis of a Major's
length of reckonable service as a commissioned officer in the AFM and the time spent in his/her
substantive ranlt'.
96 2011 SRAAC Report, paragraph 9a(i)(c)- "Other questions. The knowledge and understanding
required ofa Lieutenant Colonel is not confined solely to military matters..."
97 2011 SRAAC Report, paragraph 9c(i) - "The attributes of each Major, evaluated against the
requirement ofthe vacant" post.
91 The questions at paragraph 74 above.
~

9
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( . 1 uestions

on the disembarkation of persons rescued at sea and the AFM

and EU membership.

I

82.

The next point which this Office feels should be examined in some

detail is the results of this selection process.

The marks given

individually by each of the members of the SRAAC were scrutinised by
this Office and fully justify the conclusions expressed in this Final
Opinion. Comparative studies were conducted and tables prepared to
ensure the correctness and transparency of the investigation. Because of
data protection considerations and also because it involves third parties
the Ombudsman feels that this data should not be made public at this
stage.
83.

The cumulative marks were given, apparently, by adding the marks

given by each SRAAC member and then dividing by five with rounding
up. This is how Mr John Sant, one of the SRAAC members described the
process:

" ... anna tajna voti separatament .... Fl-annar gnalaqtha f'envelop
jiena, issigillajnieh, jiena, kollha kemm anna, jekk konna namsa
namsa u dan !-envelop spicca gnand il-Permanent Secretary.
Fetanhom hu ... una 1-averagefuqhom. Hekk imxejna"99 •

I
I
I
I

99

Meeting held at this Office on 8111 February 20 17.
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Allegations made by the complainants

84.

(

The investigation which this Office conducted was a collective one

in that it concentrated on the selection process per se. However, the
complaints which the individual AFM officers brought forth must be
addressed because they are similar in nature and, one might add, serious
because they refer to the selection of high ranking officers in the Army.

85.

The complainants alleged that the four successful applicants who

I
I

were promoted to Lieutenant Colonel and later Colonel, with one of them
going on to becoming Brigadier, did not in truth merit this promotion
because they did not have the requisite seniority, academic and military
qualifications and overseas experience both with regards to training and
operational deployments.

The complainants further alleged that the

selection process was not carried out in the professional manner it
merited given the promotions to a high rank in the Army.

86.

This Office will not present a comparative analysis of the

qualifications, deployments and other criteria because it is not the
function of this Office to choose between the candidates, but simply and
perhaps more importantly, to determine whether the process was fair.
Nevertheless, this can only be done if this Office analyses the objective
criteria common to both the successful applicants and the complainants.
The basis of this is the Service Record which the majors themselves
submitted to the SRAAC in 2013.

87.

First off, this Office has to try to understand the rationale for the

drummed down requirements imposed by the 2013 selection process.
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I

( The initiative taken during the administration of the Hon. Dr Alfred Sant
in 1997 for the promotion of officers in the AFM was the right one in that
officers would be promoted following a call for applications and after

I
I

passing written and oral tests. Unfortunately, this practice fell by the
wayside later on.

There was in fact a court case instituted in 2008

contesting the promotions to Lieutenant Colonel in November 2007 100•
Other criticism was levelled in newspapers and on the intemet101 • The
decision was taken by the Office of the Prime Minister as detailed above,
that a new committee, the SRAAC, would be responsible for carrying out
the promotion exercises of officers in the Army.

88.

The first exercise of this new policy was in 2011 when Ms Vanessa

Frazier, then Director (Defence Matters) informed the Prime Minister102
following his approval for the establishment of the AFM Senior Ranks
Appointments Advisory Committee (SRAAC), that the Committee would

" ... convene in April 2011 to advise on the AFM promotions to fill
vacancies in the rank of Lieutenant Colonel ..." and that " ... the
Commander AFM is proposing a revised policy outlining the promotion
process from the rank ofMajor to Lieutenant Colonef' 103 •

89.

The policy stipulating the selection process had a strong objective

component.

I

Suffice to mention the ''page brief', "case study", the

military and educational qualifications and record of overseas

100
Preliminary pleas were decided upon by the Court on 18th February 2010. The case stands
adjourned for judgement to 12111 April2018; ' Major Ivan Consiglio vs Prime Minister and Commander
AFM'; Writ Number 446/2008, First Hall Civil Court. See also an article which was published in 'The
Times of Malta' on 2nd February 2006 - 'Anny major claims discrimination in promotion'.
101
For example those published on the web by Mr Jolm Pisani- '11-promozzjonijiet bizzillajl-Annata'
on the 6do November 2007 and 'Ingustizzji jl-Armata' on the 23n1 December 2007;
tum://jobnpisani.net/kronaka/?p=564, and http://jobnpjsani.net/lcronaka/?p-481.
102
Hon. Dr Lawrence Gonzi.
103
Memorandum dated 17th February 2011 in file reference: COF/548/65/4.
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I

deployments 104 • It is important to note that 'Efficiency' was mainly (
assessed by objective criteria.

This was in fact not the case in the

exercise carried out in 2013.

90.

I

Turning onto the educational and military qualifications of the

selected officers, do the complainants' allegations hold water in this
respect? Jeffrey Curmi, who obtained the rank of Major on 9th December

2008, has a Bachelor's Degree in Science 105 . He specialised in Explosive
and Ordnance Disposal and underwent various courses abroad in this
field of military service. He was Officer Commanding the Ammunition
and Explosives Company, Third Regiment AFM from 3rd October 2006
to 18th September 2011, after which he was posted at AFM Headquarters
as Staff Officer II Training.

This officer served abroad from 5th

December 2012 to 9th June 2013 as Intelligence Chief Analyst for

I
I
I

Operation Atalanta 106•

90.1 Mark Mallia reached the rank of Major on 7th July 2011. His
highest educational qualification is an Executive Masters in Business
Administration107 •

He was never deployed abroad on operational

missions and was Adjutant to the President of Malta from 1st July 2009 to

2013.

104

2011 SRAAC Report; Paragraph 5.
This infonnation is taken from the curriculum vitae which the officers submitted for the 2013
selection process; File Reference: MHAS/198!20 13.
106 Operation Atalanta is the operational name for the EU NA VFOR Somalia. This is the first counterpiracy military operation undertaken by the European Union Naval Force. The operational
headquarters is located at Northwood Headquarters, London. This operation was launched in
December 2008 within the framework of the European Common Security and Defence Policy (CSDP)
and in accordance with the relevant United National Security Council Resolutions and International
Law. Malta is a participant by stint of being a Member of the European Union.
107 This postgraduate degree was conferred on him "with Distinction" by the University of Malta in
2009.
105
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(

90.2 Pierre Vassallo became a Major on pt March 1996. He has a
Diploma in Public Administration and was never deployed abroad. He
was second in command of the First Regiment AFM from 30th October

I
I

2006 to 2013.

90.3 Mark Said was promoted to Major on 15th January 2006. He is a
qualified pilot and was second in command of the Air Wing AFM from
11th January 2007. He participated in various operations connected with

the Canale Exercises108•

91.

Should the complainants have fared better? In descending order by

the official mark obtained in the selection process, these are:
91.1. Nicholas Cassar109, who was promoted to Major on 5th September
2009 has a Diploma in Modem Standard Arabic 110 and served three times

abroad 111 •
91.2. Caprian Borg,l 12 who was promoted to the rank of Major on 14th
June 2007 has one overseas deployment113 •

He also successfully

101

I

I
I
I
I

The •canale Exercises' are a joint Maltese·ltalian military programme. Cooperation between the
Italian Armed Forces and Malta took off on JS' August 1963 at the request of the Maltese Government
even before Independence when the Italian Technical and Military Cooperation Mission was
established. On 14th July 1988 a Memorandum of Understanding was signed between the Maltese
Foreign Ministry and the Italian Ministry of Defence and the Italian Mission for Technical and Military
assistance was established. On 25th June 2009 Italy ratified a new Memorandum of Understanding
setting out new cooperation procedures between the two countries. On P' December 2011, the
•Missione ltaliana di Collaborazione ne/ Campo di Difesa' (MICCD) was established;
https://www.difesa.it/EN/URPIPagineldefault.aspx.
109
Major Nicholas Cassar was promoted to Lieutenant Colonel pursuant to the 20 16 promotion
exercise.
110
Awarded by the University of Malta in 2006.
111 Terms of service - (i) Chief Intelligence Analyst EU NAVFOR Operational HQ from P 1 December
2009 to 1 }111 June 2010, (ii) CO Vessel Protection Detachment on the Dutch warship HNLMS
Zuiderkruiss off the coast of Somalia between 25111 October 2011 and 4111 December 2011, and (iii)
Senior Military Representative in Libya between August and October 2012.
112
Major Caprian Borg was promoted to Lieutenant Colonel pursuant to the 2016 promotion exercise.
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completed the Senior Command and Staff Course at the Irish Military (

I

College and also attained a Master's Degree in 'Leadership, Management
and Defence Studies' from the University oflreland114 •

I

91.3. Stefan Camilleri, who was promoted to Major on 5th September
2009 is qualified to tertiary level having a Bachelors in English and
Communications 115 and a Master in Science Degree in Risk and Security
Management from the University of Leicester116 • He was also deployed a
number of times abroad - Operation KAID II in June 2000, Operation
Atalanta at Norwood, EUFOR Libya between 3n1 October 2011 and I Oth
November 2011 and Operation Atlanta in Northwood, London between
December 2011 and June 2012.

I
I

91.4. James Grixti, who was promoted to Major on 7th July 2011 is a
specialised maritime officer who studied at the German Naval Officers
Academy from 1999 to 2002. He was the Commanding Officer of
various vessels of the AFM Maritime Squadron and led a three-week
FRONTEX mission in the South of Spain117 • He was also the Senior
Naval Coast Guard Adviser between February and May 2013 at the
European External Action Service in Brussels and Tripoli 118 •

91.5. Andrew Harrison, who was promoted to the rank of Major on the
7th July 2011 has no overseas deployments or advanced staff college

113

The term of service was between 131k June 2012 and 12th December 2012 as Chief Analyst with the
EU NAVFOR at Northwood, London.
114 The date of conferment was 9111 September 2014.
115 Conferred by the University of Malta in July 1994.
116 Conferred in 2010.
IIi The FRONTEX Joint Operation INDALO 2007; Source: Service Record.
111 Service Record.

.,' '

48

I
I

( - ..raining, but was the Adjutant to the Commander AFM from 14th April
2008 to 24th February 2014119•

I
I

91.6. Ruth Ruggier, who was promoted to Major on 14th June 2007 has a
tertiary level of education with a Bachelor's and Master's in Youth and
Community Studies. Major Ruggier was the Army's first female officer.
She held various important appointments including being Second in
Command of the Maritime Squadron and the Third Regiment120• She had
no overseas deployment until after this promotion exercise 121 .

Considerations

92.

This Office will not volunteer an optmon whether the four

successful applicants merited their promotion. That was a choice that the
2013 SRAAC made. What this Office will try to decipher is whether the

decision which the Committee made was one which falls within the
provisions of Section 22 ofthe Ombudsman Act. This part ofthe law, in
fact, must be given a proper and correct interpretation because the
Ombudsman has the right to give an opinion on whether the
administrative act in question was illegal, unjust, oppressive and
improperly discriminatory or the law itself was such, was based wholly or
partly on a mistake of law or fact or was wrong122•

The Ombudsman is also entitled by force of law to examine the
discretionary power relative to the administrative act complained of and

I

119

Service Record.
Service Record.
121
Major Ruggier was deployed to Northwood in 2017.
122
Ombudsman Act, Section 22( 1).

120
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I
whether that discretionary power was exercised for an improper purpose(
or on irrelevant grounds or whether irrelevant considerations were used or
whether reasons should have been given 123• This clearly gives ample
scope for investigation to assess whether there was reason for
complainants to feel justly aggrieved by an act of maladministration that
caused them injustice.

93.

I

The first question to be addressed is whether the promotion

exercise itself was in accordance with the applicable legal provisions.
The subject of ''promotion" is specifically provided for in Regulation 6 of
the 'Appointments and Conditions of Service of the Regular Force
Regulations' 124 • Promotions may be normal ones through a selection
process or accelerated ones due to exceptional circumstances.

94.

The complaint under review concerns the first type of promotions

and, as such, these necessitated " ... a recommendation based on
efficiency, seniority and selection to fill a vacancy" 125 • The first element

one must consider is whether prior to the selection process per se there
were vacancies to be filled. The vacancy is a prerequisite of the selection
process. In the 2011 exercise four posts had to be filled, namely SO I 126
Estate and Land Logistics, SO I Training, SO I Common Security and
Defence Policy and SO I Communication and Information Systems.

123

Ombudsman Act. Section 22(2) - "The provisions of this article shall also apply in any case where
the Ombudsman is of opinion that in the making of the decision or recommendation, or in the doing or
omission ofthe act, a discretionary power has been exercisedfor an improper purpose or on i"elevant
grounds or on the taking into account of irrelevant considerations, or that, in the case of a decision
made in the exercise ofany discretionary power, reasons should have been given for the decision".
124

S.L. 220.03; Legal Notice 91 of 1970, promulgated on 29"' September 1970.
Regulation 6(1), S.L. 200.03 .
126 Staff Officer I (One).

123

,,
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(

~n fact, the call for applications issued by the Army on 25th March 20 11
clearly notified the available vacancies which necessitated a selection
process for the promotion of four Majors to Lieutenant Colonels127 •

95.

I

The case was rather different in 2013. On 20th May 2013 Brigadier

Martin Xuereb wrote to the Pennanent Secretary in his role of Permanent
Secretary in the Ministry for Home Affairs requesting ministerial
approval for the filling of two vacant posts 128 • These posts were those of
Staff Officer I within the International Affairs Branch at AFM HQ and
that of Commanding Officer

3rd

Regiment AFM. The filling of these

vacancies had to be made after the promotion process from Major to
Lieutenant Colonel were completed in line with Regulation 6 of the
Policy on the Promotion Process from Major to Lieutenant Colonel. This
request was acceded to by the Minister, who replied as follows:

"In view of the fact that there are presently two vacancies in the
rank of Lieutenant Colonel - Staff Officer I CSDP within the
International

Affairs

Branch

at

Headquarters

AFM and

Commanding Officer 3 Regiment ... I am hereby authorising you to
initiate proceedings for the filling of these two vacancies with
immediate effect in line with regulation 6 of the Policy on the
Promotion Process from Major to Lieutenant Colonef' 129•

127

I
I
I
I

The circular at paragraph 2 stated -"Declarations of interest from Majors satisfying the criteria for
consideration for promotion are ... invitedfrom Officers wishing to be considered to fill one or more of
the following vacancies ... "; 25111 March 2011; Source: AFM/5752/000/C/09 Vol I.
128 Letter to Mr Mahoney from Brigadier M Xuereb dated 20th May 2013; Source:
AFM/5752/000/B/2002 Vol 3.
129 Letter to Commander AFM from the Hon. Minister Dr E Mallia dated 28th May 2013; Source:
AFM/5752/000/B/2002 Vol3.
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96.

Regulation 6 which the Commander and the Minister were (

referring to was not, as far as can be deciphered, that contained in the
Legal Notice, but that found in the policy which had been issued by the
Army on 20th May 2013 130 which had substantially modified the 2011
one. This read as follows:

I
I
I

"The Commander AFM recommends to the Ministry that a selection
process to fill the rank ofLieutenant Colonels from amongst eligible
Majors be initiated".

97.

Be this as it may, it seems that the authorities had decided to

initiate this selection process before the then Commander AFM sought
the requisite ministerial authority.

The new policy and Brigadier

Xuereb's request for ministerial authority bear the same date.

The

selection process was then made, though it must be stated that this
exercise produced eight promotions to Lieutenant Colonel, namely
Jeffrey Curmi, Mark Mallia, Pierre Vassallo and Mark Said who had their
rank effective from the 13th September 2013 and later Marco Kirkop,
Claudio Terribile, Michael Cardona, and Melvyn Haber who were
promoted, effective 27th September 2013. The two post vacancy had in
effect produced the promotion of eight majors to the rank of Lieutenant
Colonel.

98.

The SRAAC had recommended that the first four officers would be

promoted to Lieutenant Colonel 131 • In its words the Committee stated:

130
'The Promotion Process from Major to Lieutenant Colonel'; 20ih May 2013; Source:
AFM/5752/000/CJ09 Vol I.
l31 2013 SRAAC Report; paragraph 10.
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I

(

"In view of the order of merit above, the Board recommends that the
first four officers in the final overall Order of Merit be promoted to

I
I

the rank of Lieutenant Colonel to fill the vacant posts in the
establishment. The recommendation therefore is to promote these
officers to Lieutenant Colonel as follows:

Order ofMerit

Rank

Name

1

Maj

Jeffrey Curmi

2

Maj

Mark Mallia

3

Maj

Pierre Vassallo

4

Maj

Mark A Said'.

The promotion of the other four majors was made at the direct behest of
Minister Mallia who informed Brigadier Xuereb that Majors Marco
Kirkop, Claudio Terribile, Michael Cardona and Melvin Haber were to be
promoted to the rank of Lieutenant Colonel effective 27th September
2013 132 • This was reproduced by Ms Joanne Mercieca, Director Defence

Matters, who raised the issue of vacancies with the Permanent Secretary
on 24th September 2013, but she referred specifically to vacancies
required for promotions to Colonels because the same email had
authorised the promotion of seven Lieutenant Colonels to Colonels,
including the four officers who had recently been promoted to Lieutenant
Colonels. The reply was that appointments for specific vacancies are

I

I
I
I

is in fact quoted verbatim by Ms Joanne Mercieca in an email dated 24111 September 2013
to Mr Mahoney; Source: File COF 548/1965/3.
132 This email
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(

issued by means of a General Order and not an advertisement in the
Government Gazette 133 •

99.

I

This Office doubts whether the vacancies were commensurate to

the promotions which were given. This is borne out by Brigadier Xuereb
in a statement134 he gave this Office during the investigation.

He

confirmed that he had sent a letter to Minister Mallia on 26th May 20 13
notifying him of two vacancies. Minister Mallia authorised the selection
process.

Concurrently, he authorised 135 the promotion of Lieutenant

I
I
I

Colonel George Galea to Colonel thus creating another vacancy in the
rank of Lieutenant Colonel in the Procurement and Logistics Branch.
Brigadier Xuereb expressed his concern that promotions should be linked
to actual vacancies because the Permanent Secretary was purportedly
insisting that the new vacancy" ... should not be limited to any particular
nomenclature".

100. Brigadier Xuereb expressed his opinion that any promotion to the
rank of Lieutenant Colonel and Colonel must be ushered in by a vacancy.
Admittedly there were various vacancies created in 2013. Long standing
officers like Colonels David Attard and Martin Bondin, for example,
resigned or were transferred outside HQ, Lieutenant Colonels Karl
Sammut and Ian Ruggier were despatched to Detention Services and also
resigned. This does not however, detract from the fact that when the

I

133

E-mail to Ms J Mercieca from Mr K Mahoney dated 25t1t September 2013; Source: File COF
548/1965/3.
111
134 Statement dated 20 June 2014.
13s Letter to Commander AFM from Hon Minister Dr E Mallia dated 14th June 2013 which stated:

"Lieutenant Colonel George Galea, is being appointed to fill the vacancy of Head of Branch
Procurement and Logistics.

I

Kindly initiate the necessary procedures with this Ministry to promote Mr Galea to the rank of
Colonef'; Source: File COF 548/1965/3 .

.
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( promotions were given, effective from September 2013, there were no
vacancies other than the advertised two or three if we accept that Mr
Galea's promotion created a vacancy.

I
I

10 1. This Office cannot look away from the wording of the law itself.
This Office has invariably maintained that its mission is to afford justice
to those who lodge complaints with it. The law itself can create situations
which are unjust. On the other hand, in the matter of promotion and
selection processes, it is the objectivity of the law which must guide
selection. Regulation 6 of the Legal Notice which specifically regulates
the modality of promotions in the Armed Forces cannot be subject to any
interpretation other than what is contained in the provision itself. The
Maltese version of the provision clarifies this:
"6(1) ... promozzjonijiet gliar-ranks ... 136 gliandhom isiru skont
rakkomandazzjoni baiata fuq efficjenza, anzjanita u gliaila biex
timtela vakanza".
The words "biex timtela vakanza" shows the scope of a selection process
in the officer ranks.

Where a vacancy materialises then a selection

process must be initiated to fill that vacancy. In other words, the vacancy
comes first not the promotion.

Promotions cannot justify vacancies

because the law requires othetwise. This is not subject to discretion since
where the law speaks discretion stops. This Office is not convinced that
this aspect of the regulation was respected. There seems to have been
more promotions than the vacancies warranted.

I
I
I
I

136

Referring to, amongst others, the rank of Lieutenant Colonel and Colonel.
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102. Attention should now be given to the selection process itself. The (
criterion of seniority will be dispensed with immediately. According to
the circular all the officers in the rank of Major who had fifteen years of
reckonable service and at least one year as Major could apply 137 • This

I

was different for what came before it. The 2011 criteria stated as follows:

I

"Have a minimum of 15 years of reckonable service as a
commissioned officer, ofwhich at least two years must be in the rank
ofMajor as at 31 December of the preceding year"; 138

and

I

"Those officers enlisted under and post the officer cadet scheme of
1997 would have to serve a mandatory minimum period of three
years in the rank of Major during which time they should receive 2
valid confidential reports. The aim of this minimum period is to
allow officers the opportunity to gain additional experience before
being considered for promotion to Lieutenant Coloner'.

If not for the 2013 seniority change, these criteria would have prevented a
number of Majors from applying including Colonel Mark Mallia, Deputy
Commander AFM139• Officers of his class, that is, those who enlisted on
7th July 1997 140 would not have had the opportunity to apply if the 2011

requisites had not been changed. In this case, they would have had to
serve "... a mandatory minimum period of three years in the rank of
137

'Policy on the Promotion Process from Major to Lieutenant Colonel in the Armed Forces of Malta';
paragraph 5c.
138
'Policy on the Promotion Process from Major to Lieutenant Colonel'; 25111 March 2011 , paragraph
5c.
139 Mr Mallia was promoted to the rank of Major on 7lh July 2011.
140 Service Record.

I

'
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'
f

( .\/ajor during which time they should receive 2 valid confidential
reports".

103. This Office cannot understand why this condition was changed as
indeed why exactly the 2013 promotion exercise bore so little
resemblance to the one held in 2011. In a meeting this Office had with
Brigadier Xuereb 141 , he explained that the purpose of the selection
process was supposed to be an objective one. The decision by the Office
of the Prime Minister in 2009 to establish the AFM Senior Ranks
Appointments Advisory Committee 142 was a revolutionary one according
to Brigadier Xuereb. In his words:

"[the] ... process was quite revolutionary in that it created for the
first time a procedure [which was] auditable".
He said that this procedure was one which had been desired by the
Ombudsman himself following various investigations 143 • He continued
that it was not his office which had changed the format of the selection
process. He acknowledged that he did not move forward to fill the

I

vacancies which had cropped up before the March 2013 General
Elections. He said that it did not make sense to " ... go through a process
which will take us to the eve ofthe election".

I
I
l
I

104. After

the

election,

Brigadier Xuereb

was

informed

by

Mr Mahoney, Permanent Secretary in his Ministry, that they should start
141

Meeting held on 2nd February 2017.
Letter to Brigadier Carmel Vassallo, then Commander AFM, by Mr Edgar Galea Curmi, then Head
of the Prime Minister's Secretariat dated 10111 August 2009.
143 During a meeting with Brigadier Xuereb on 2111d February 2017, it was stated that "L-Ombudsman
142

f'wa1ida mir-raklcomandazzjonijiet tieg1iu 1i kemmjista'jkun il-process ikun auditable".
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thinking about promotions. The Commander complied at once and sent(
the

2011

policy

together

with

annotations

which

included

I
I

recommendations by the Ombudsman on past complaints. On 13th May

2013, Brigadier Xuereb said that he received the new policy. He said that
he was rather taken aback because he expected that he would be called to
the Ministry for a meeting to discuss the new policy. He said that in
effect much of the 2011 policy was removed rendering the process mostly
a subjective one.

I

105. This is applicable to all the criteria bar seniority, for which the
SRAAC chose to evaluate the officer candidates.

The criterion of

'Efficiency' was subdivided into Communication Skills, Appearance,
Experience and Motivation. But were the members of the Committee the
right persons to assess army officers? There is no doubt that Brigadier
Xuereb was a suitable Committee member.

I

The selection process

referred to army promotions. He was a career officer and had manifest
and proven experience in the military. This experience was enhanced by
the fact that he was leading the Army.

The Chairperson of the Committee, was the Permanent Secretary in the
Ministry directly responsible for the Army. During the last round of
promotions in 20 11, it was the Principal Pennanent Secretary who had
headed the Committee since the Army was under the remit of the Prime
Minister himself.

Mr John Sant was Director General in the same Ministry as Mr Mahoney
who was his Permanent Secretary. He was a career civil servant. The

I
f

58

( .011 policy contemplated the appointment of a public officer on the
committee.

I
I

Ms Ramona Frendo was Deputy Chief of Staff to Mr Silvio Scerri who, at
the time, was Chief of Staff to the Minister.

Mr Clint Cutajar was Head of Customer Care in the Ministry. Both
Ms Frendo and Mr Cutajar occupied positions of trust in the Ministry.

The appointment of the latter two Committee members was a big change
to what happened in 2011 since the other members in the previous
selection process were Colonel David Attard, Deputy Commander and
Colonel Martin Bondin, Head of Human Resources and Administration.

I 06. The 20 II Policy had provided for the composition of the SRAAC.
It stated that:

"The SRAAC will be composed as follows:

Chairman

Principal Permanent Secretary

Members

Director Defence Matters (ex officio)
Commander, AFM (ex officio)
Deputy Commander. AFM (ex officio)
Up to two other individuals appointed by the
Minister responsible for Defence" 144

I
I
I
I

Letter to Brigadier Carmel Vassallo from Mr Edgar Galea Cunni dated 10"' August 2009, cited
above.
144
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The intention of the policy maker is clear here - selection of officers fof promotion must be entrusted to persons cognisant of military matters and
experience. Hence the members of the Committee had to be well versed
in military matters as much as possible.

107. None of the persons on the 2013 SRAAC had worked on military
matters before or had military experience except Brigadier Martin Xuereb
who was the Commander at the time.

I
I

The civilian members of the

SRAAC had never sat on a selection board concerning the Army. When
the Permanent Secretary was questioned on this, his answer was that the

I

policy had changed as indeed it had changed in more aspects than one.
He said that he had had no input in the new policy. He had simply
received it from the Minister145 and did not feel that this should be
questioned 146 •

meta twaqqfet il-policy il-gdida ... narigha l-Ministru .. . he

"

formulated it without [me] being consulted, jien ma gejtx konsultat
"

The Permanent Secretary could not explain what motivated the changes.
He continued that:

"

kieku gnamiltha jien ngnidlek isma , dina nennejtha gnalhekk,

pero, this was the Minister's policy. It was given to me biex jien
ngliaddiha /ill-Commander. Otherwise, il-kontenut sirt nafu malli l-

14

s That is the Hon. Dr E Mallia.
Meeting with Mr K Mahoney on Sth Februai)' 2017.
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I

•
policy spiccat f'nogri biex jien niffowardjaha /ill-Brigadier

(

Xuereb. " 147

I

When asked whether the policy was formulated by the Minister himself,
the Permanent Secretary replied that he thought so 148 •

108. This version of events is corroborated by Brigadier Martin Xuereb.
In his statement to this Office 149, the Commander wrote as follows:

"9 May 2013- On the understanding that there will be a discussion
of the new promotion procedure, I emai/ed PS MHAS150 and
COS151 a document which provided a background to the 2011 policy.

The document contained 17 'explanations'.

The aim was for the

Ministry to understand the logic behind and the basis of the 2011
procedure. In my covering email I said that I stand ready to meet
and discuss. That discussion never took place.

13 May 2013 - PS MHAS forwards 'reviews and final policy
governing AFM promotions to Lieutenant Colonel and asks me to
initiate proceedings as per the new policy".

This shows that the policy was deliberately changed by the Ministry and
according to the testimony of the Pennanent Secretary, by the Minister
himself. Brigadier Xuereb was not happy with this. On the composition
of the SRAAC itself, the then Commander said that "I always felt that the

I

147

Meeting with Mr K Mahoney on gth February 2017.
Ha nghidu heklc. Nassumi lifformulha hu"; Meeting with Mr Mahoney on glh February 2017.

148 "Yes.
149

Statement dated 20111 June 2014.

•so Mr Kevin Mahoney.
151

I
I

Mr Silvio Scerri, Chief of Staff to Hon. Minister E Malia.
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military people need to have a certain amount of weight, ofpresence in C
this selection process" 152•

109. The members of the Committee acknowledged that they did not
have experience on military matters. Mr John Sant informed us that this
was his first time on a board purposely composed to promote military
officers. The same with Mr Kevin Mahoney. Ms Ramona Attard even
thought that the law imposed the presence of the Chief of Staff on the
board and, in his absence, her as Deputy Chief of Staffl 53 when clearly
this is not the case. Mr Clint Cutajar told us that he was the Head of

I

Customer Service in the Ministry. He was not sure exactly who told him
to be a member of the Board because he said that it could have been
Minister Mallia himself or Mr Scerri 154 •

The Integrity ofthe Selection Process

110. It has been established that there were big discrepancies in the
selection processes of 2011 and 2013. The composition of the SRAAC
was considered above. Now the method of assessment needs to be
examined because this bears direct relevance to whether the selection
process was sound.

Ill. The difference between the two selection processes have already
been described earlier. The objective element of the 2011 selection
152

Meeting with Brigadier Martin Xuereb on 7m February 2017.
Meeting with Ms Romana Attard on 'fdl February 2017.
IS4 "Ma nafx giex ike/limini c-Chief of Staff dakinhar jew i/-Ministru Mallia. lmma c-Chief of Staff
kien qal/i gliax irridek fuq if-Board gliax jaf ix-xogliol tieglielC'; Meeting with Mr Clint Cutajar on 7tt.
February 2017.
153
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•
( .,e>rocess was discarded. The candidates were subjected to an interview
only and were not required to project their knowledge, principally

I
I

military knowledge, during the selection process. The 2011 process had
required the officers to present a written exposition on a ''professionally
relevant subject" 155• The aim was that:

"

Candidates are expected to show coherent structure with an

introduction, argument and conclusions, without significant error of
grammar, syntax or spelling. This will be a timed exercise, followed
by a short question and answer session during which the candidates
are expected to demonstrate their full understanding of the same

I

document to the SRAAC' 156•

112. There were verbal questions which the candidates were required to
answer. These related to the paper on military knowledge itself, national
and international affairs, security, defence, and on their attributes to fill
the advertised vacant posts.

113. In 2013, the candidates were not advised in the same circular

I

notifying the promotion process what was required of them. There was
no indication of what the selection panel would be looking for and what
would be examined as happened in 2011. Not even the vacancies were

I

advertised. This, in the opinion of this Office was a serious fault since
there should not have been any promotion process unless important
information is given with the notification of the process itself.

I
155
156

I
I

'The Promotion Process from Major to Lieutenant Colonel'; 25th March 2011.
'The Promotion Process from Major to Lieutenant Colonel'; 25th March 201 I ; Paragraph 9(a)(i).
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I

114. This Office took pains to try to understand the reasons behind these(
changes. Brigadier Xuereb said that there was a sound method behind the
case scenario which was presented to the candidates as part of the
selection process in 20 11. He explained that the method of dealing with
and discussing a military scenario in an examination context showed the
mantle of the officer since officers were required to absorb a substantial
amount of documents, read through them, pick up what is important and
then present a paper using the "fast service writing" regulations which the
Army had developed years previously 157 • He said that service writing

I
I
I

was meant to create a document which was understandable and readable
to present the situation clearly and unequivocally. He said that " ... the
applicants knew [that] points would be given on the basis of not only the
content but also the presentation". Still referring to the 2011 process,

according to Brigadier Xuereb this was an important determinant of
'Efficiency'.

115. Brigadier Xuereb made an important point with regards to the
questions which were asked to the candidates on the vacancy they were
applying for. This actually had to be a "motivational statement"158 to
show why the candidate was suitable for the post. He said that the majors
had to show why, in their view, they were the right person for the job.
This is in fact customary in the military abroad, even more so since
Maltese officers are participating and working with European colleagues
on the EU Military Staff. He admitted that this was not a perfect process,
though it is auditable and, hence, had its advantages.

This was not

accepted by the Permanent Secretary since the latter had informed him in

157
151

Meeting with Brigadier Xuereb on 7ttt. February 20 17.
'The Promotion Process from Major to Lieutenant Colonel'; 25dt. March 2011; paragraph 9(c)(ii).
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( .~.\1ay 2013 that he was not happy with the process 159• Despite Brigadier
Xuereb's insistence on objectivity and audibility, the 2013 procedure was

I
I

sent to him for implementation as described earlier. In this sense, the
Brigadier received an e-mail from the Permanent Secretary 160 regarding
the finality of the 2013 policy as despatched 161 •

116. Following this, the policy was circulated and the interested majors

applied for this selection process. The interviews took some time to be
organised because the majors had to undergo a medical examination and,
equally important, had to be in possession of "a National Security

Clearance Certificate at SECRET levef' 162• This necessitated Brigadier
Xuereb' s referral of all candidates to the Head of the Malta Security
Services because not all the majors had the requisite security clearance at
SECRET level 163 •

11 7. The applicants were then informed of the interview dates. In spite

of this, the questions or the modality of the interview had not been
communicated to Brigadier Xuereb.

The interviews were held on

Monday, 19th August 2013, Thursday, 22nd August 2013 and Friday, 23rd
August 2013. On 16th August, which was a Friday, Brigadier Xuereb
received a telephone call from the Permanent Secretary who told him that
159

Meeting with Brigadier Xuereb on 71t1 February 2017.
The Permanent Secretary it must be recalled is the Head of the Ministry where he is appointed. He
is charged with the "supervision" of the department or departments under a Minister - Article 92(1),
Constitution of Malta. The Public Administration Act (Chapter 497, Laws of Malta) refers to this
"supervision" in more detail.
161 Brigadier Xuereb said-"/ received an email, this is final ... qassamha [that is, the new policy] Jill·
160

fuzjali ... ".
'Policy on the Promotion Process from Major to Lieutenant Colonel'; 20111 May 2013.
After Malta's entry into the European Union, it had to conform with Council Decision 20011264/EC
of 19"' March 200 1 adopting the Council's Security Regulations. Section II, Part 2 of this Decision
defined SECRET as "information and material the unauthorised disclosure of which could seriously
harm the essential interests of the European Union or of one or more of the Member States". This
decision was replaced by Council Decision 2013/488/EU of the 23"' September 2013. Article 2(2)(b)
left the definition of SECRET intact.
162
163

I
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•
they were meeting at 11 :00 a.m that day. The Commander had been

r

insisting on the setting of the questions and this meeting was organised on
the same day when he was constrained to take a day off for personal
reasons. Brigadier Xuereb told this Office that he had communicated to

Mr Mahoney his inability to meet at 11 :00 a.m. and requested that this
meeting be postponed for later that day. The Permanent Secretary was
adamant that it had to be 11:00 a.m.

When the Commander arrived home, he sent his views and comments on
what the officer candidates should be asked. The next day, that is,
Saturday, 17th August 2013, the Permanent Secretary replied and
informed him that the Committee in his absence had decided on the four
questions mentioned in paragraph 74 above 164 despite the fact that
Brigadier Xuereb sent two questions of particular military interest165• He
also sent a confidential report on the officer candidates.

118. This version of events is disputed by the other board members
because each of them told this Office that Brigadier Xuereb was present
at this meeting. When asked about this, Ms Ramona Attard described the
situation as follows:

" ... /den sar ftehim dwar kif ser nimxu, jigifieri
meta ser ikunu /-interviews. Kienu

kif ser niltaqgliu u

gew maqbula criteria fuq

x 'hiex

gliandna nimxu ... imbagliad iltqajna glia//-interviews" 166•

I
164
165

Meeting with Brigadier Martin Xuereb on 71h February 2017.
Brigadier Xuereb in his statement stated thus: "17 August2013 -PSMHAS informs that in view of

the fact that my comments were sent at I 5:55 and the meeting with the other board members was held
at I 1:00 the other four members had agreed on a different set of criteria".
166 Meeting with Ms Ramona Attard on 7th February 2017.
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Mr Sant said:

"lltqajna mal-Brigadier gnax riedna nkunu nafu gnax lcien 1-ewwel

I
I

darba li kellna kai hekk ... u spjegalna /-Brigadier kif ser nimxu
bnala selection, bnala criteria u kollox ... " 167•

119. The criteria referred to and agreed upon was that the interview
would be based mostly on 'Efficiency'. This was subdivided into four
parts:

•

Communication Skills with 50 marks;

•

Appearance with 30 marks;

•

Experience with 50 marks; and

•

Motivation with 50 marks.

There was no issue regarding seniority where one mark per year in the
rank of Major was allotted.

The 'Efficiency' of the candidates was purely subjective. The members
of the Committee were meant to be guided by what Brigadier Xuereb had
written in his confidential report on each candidate 168•

The then

Commander explained that he tried to be ''fair, factual, highlighting the
good and less good', but he did not recommend any of the candidates 169•
The subjectivity of this exercise also shows through by the fact that the
SRAAC did not agree what exactly constituted communication skills,
appearance, experience and motivation. This Office tried its hardest to

I
I
I

167

Meeting with Mr John Sant on 8111 February 2017.
This report is found in the file containing the SRAAC Report of the August 2013; Source: File
MHAS/198/2013.
169 Meeting with Brigadier Martin Xuereb on 7111 February 2017.
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•
ascertain whether the board members had a coordinated and hannonised (
view of what exactly they were looking for in communication skills and
the other criteria. When Mr Cutajar was asked how he allotted marks on
appearance he replied that:

"Appearance, 1-apparenza tiegnu, kif igib runu, il-persuna tiegnu,
hux nadif' 170•

I

On how experience was assessed Ms Attard said:

"Kif wasalt glialiha? ... /-experience trid tgnixha ... biex persuna
jkollha /-experience irrid inkun naf il-passat tiegnu, id-day to day,
ix-xognol ... " 171

This experience, she said, was gleaned from the dossier which Brigadier
Xuereb provided:

"//-Brigadier gnamel dossier fuq kull persuna, jew ma nafx jekk
gnamlux hu. Gliamel dossier fuq kull persuna".

In fact it was Brigadier Xuereb who wrote and compiled the dossier on
each officer172 •

120. There was really no coordinated effort to establish unifonn

I

marking. Ms Attard said:

170

Meeting with Mr Clint Cutajar on 7th February 2017.
Meeting with Ms Romana Attard on 7th February 2017.
172 Meeting with Brigadier Martin Xuereb on 71h February 2017.
171
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(

"Kienu jsiru /-interviews, kulnadd jagnti l-marki tiegnu. Wara /interviews anna kellna dossiers ... li kienu ippreparati mill-ex

Brigadier Martin Xuereb .. . qrajnihom wara /cull wiened .. . minn

I

hemmhekk tienu idea ta' min gnandek quddiemek anjar u mbagnad
kellna kriterji onra skont kif imorru /-interviews .... Konna
niddiskutu naqra, jigifieri wara li jgnaddi kull persuna, jien naf, giet
il-persuna A ma ngnidux mill-ewwel Iii persuna B tigi .. . il-Bord
kollu ngnidu nanseb ... mar tajjeb f'dik il-naga, naliseb minn
hemmhekk jidher li mhux motivat bitiejjed. Jista 'jkun per eiempju
wiened janseb li jkun motivat u xi nadd li ma jkunx motivat.
Kulnadd jagnti l-punti separati.
jergawx jigu diskussi.

Dawk il-punti mbagnad ma

L-outcome ta/-intervew niddiskutuh imma

mbagnad ... kulnadd gnal rasujagnti 1-punti uf'sealed envelope."

121. The criteria which Ms Attard and the other members of the board
were referring to were communication skills, appearance, experience and

I

motivation. She said that:

"ll-marki kienu maqsumin according to criteria per eiempju niftakar
li kien hemm Communication Skills, Motivation ... " 173 •

On the criterion of motivation, Ms Attard told us that:

" ... mbagnad skont Iii min kellna quddiemna stajna nindunaw kemm
kien motivat il-persuna".

I
173

Meeting with Ms Ramona Attard on 7t11 February 2017.
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Exactly how was not divulged. On 'Communication Skills' we were told (
that "hemmhekk dak kien it-topic tiegni" 174 meaning, presumably, that she
could assess whether an army officer could communicate properly with
those around him.

122. Ms Attard admitted, like the other members of the Board, except
Brigadier Xuereb, that they had no military experience. Ms Attard said
that it was during her job as Deputy Chief of Staff that she touched upon
military issues, probably in the context of communicating with officers in
the army on work related matters. This fault cannot be attributed toMs
Attard only. The four civilian members of the Board conceded that they
had never been on a selection board to promote army officers though two
of them, Messrs Mahoney and Sant, had sat on other boards being civil
servants.

They were not familiar with neither military law nor the

laborious process which had been introduced by the Office of the Prime
Minister in 2009.

123. The Permanent Secretary had received a copy of the 20 11 policy
together with annotations prepared by the Commander including, it must
be said, recommendations of previous cases by the Ombudsman. This
should have made it crystal clear that these promotions were specialised
ones or, at least, promotions which necessitated a rigorous process. The
2009 policy was in fact implemented to minimise as far as possible
interference in promotions to high positions in the Anny before 2009.

124. The process for promotion in the Armed Forces of Malta is
regulated separately from the Public Service Commission procedures.
174

Meeting with Ms Ramona Attard on 7m February 2017.
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( 1\r:lembers of the Armed Forces are not deemed to be public servants.
They do not form part of the public service because they do not serve the

I
I

Government in a "civil capacity", but in a military capacity 175•

The

requisites of the Public Service Commission for selection processes do
not apply 176•

125. The body which selected the officer candidates was the Senior
Appointments Advisory Committee which is an organ contemplated by
the Public Administration Act177 • This law applies to the public service,
that is, those employees of the Government who work in a civil capacity.
Nevertheless, it was an ad hoc SRAAC which was intended to be
established in 2009. The relevant memorandum on this is very clear.
The members of the AFM SRAAC had to be composed of these officials:

Chairman:

Principal Permanent Secretary

Members:

Director Defence Matters (ex officio)
Commander, AFM (ex officio)
Deputy Commander, AFM (ex officio)
Two individuals appointed by the Minister responsible
for Defence.

126. The persons appointed on the 2011 SRAAC Committee were the
Principal Permanent Secretary, three Army officers (including the
Commander) and the Director, Defence Matters. All these persons were
either civil servants or military officers.

I

They occupied posts of a

175

Constitution of Malta; Article 124(1).
The regulations in force in 2013 were the 'Public Service Commission Regulations', Legal Notice
32 of 1960. These regulations were replaced by the ' Public Service Commission Appointments
Regulations', Legal Notice 333 of2015.
m Laws of Malta; Chapter 497 enacted on 271h November 2009; Section 9.
176
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permanent nature within the Government Service. This cannot be said

ol

Mr Cutajar and Ms Attard who had been engaged with the Ministry for

Home Affairs and National Security on a position of trust. These persons
were engaged because they had the trust of the then Minister. In other
words these two individuals were political appointees and not public
officers inured to the civil service tradition and aware of the rules and
regulations pertinent to selection processes especially military ones.

127. The Public Service Commission Regulations of 1960, which were
in force when this selection process was held 178, stated in Regulation
14(4) that:

"Except in so far as the Commission may direct otherwise, no
selection board shall include:

(a) members of staff ofthe secretariat of the Prime Minister, or of a
minister, or ofa parliamentary secretary; or
(b) holders of posts in the administrative structure of a political

party; or
-om issis(d) any other person who would be placed in a conflict or an
apparent conflict of interest ifhe sat on the selection board'' 179 •

The military is not part of the civil service and, as such the Public Service
Commission Regulations do not apply to it. It is excluded from the
purview of Article 11 0 of the Constitution which regulates the manner of
17
•
179

Legal Notice 32 of 1960, now revoked.
This provision is now reflected in Regulation 12(2) of the 'Public Service Commission
Appointments Regulations'; Legal Notice 333 of2015.
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( appointment of public officers.

This does not however justify the

appointment of two persons in the Minister's absolute trust with one

I
I

working as Deputy Chief of Staff and the other as Customer Care officer
within the Minister's Secretariat. The Minister180 at the time was right in
stating that the Army does not fall within the purview of the Public
Service Commission Regulations, but on the other hand, there must be a
boundary between political appointees, the civil service and the Army.
What was the added value of placing two persons of trust on the
SRAAC? Both admitted that they knew next to nothing on military
matters. Ms Attard said that she came in contact with military personnel
when she was appointed Deputy Chief of Staff, but this surely does not
elevate her military knowledge to that of people who have worked in the
military field for much of their lives or who were purposely appointed to
function in this field as the Director Defence Matters would have.

128. Another point which was made by all the members of the Board
bar Brigadier Xuereb was that they consulted the confidential report
which the Commander presented on each and every officer candidate.
There was also the service record of each candidate attached to the
application so this, presumably, was read by each of the members. The
fact of the matter is that if this Office had read the confidential report
alone the selection would have been different. This Office does not want
to make this choice. This Office should not, but, the confidential reports
themselves do not justify why the persons who were selected were given
the highest marks.

I
180

I

Parliamentary Question No 4278; Sitting 133; 251b March 2014.
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129. It was these very reasons which this Office was unable to grasp. (

Mr Cutajar told this Office that some officers complained that they were
never sent abroad and claimed discriminatory treatment. No substantive
evidence was presented. He also said that an officer181 seems to have
considered himself to be an advocate of the helpless 182 though whether
there are or were so much servicemen and women who are helpless in the
Army is debatable. When pressed Mr Cutajar said that he was guided by
what the Commander said, but at the same time he could not explain why
he gave almost full marks for the criterion of experience to the candidates
who were selected when the Commander, who knew these officers
intimately did not. The same would go for the criterion of motivation.
This Office tried patiently to determine what Mr Cutajar understood by
motivation. His answer was that motivation was assessed by asking the
candidates this question:

"Inti jekk tilnaq Brigadier, x 'na tagnmel? Xi tbiddel fl-Armata?"

This question, m the Ombudsman's optmon, had no place in this
interview because this promotion was for the position of Lieutenant
Colonel and not for the position of Brigadier. It was also imprudent to
ask this question in front of Brigadier Xuereb who was still in post. The
question which the SRAAC had decided to ask which approximates this
was:

"Kif tanseb li jistgliu jgliinuk dawn l-esperjenzi jekk tintagliiel gnal
rank ognla";
1 1
• Mr

Cutajar did not remember his name.
Mr CUtajar described this as: "Haddiehor kien javvicinah ... it-tghir ... "; Meeting on 71b February
2017.
182
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and

I

"Temmen li hemm btonn ta' titjib fil-FAM? U jekk iva, agfzti eiempji
konkreti?" 183

Mr Cutajar was out of his depth and he seemed to realise this. He felt he

had to obey the Minister's wishes, reinforced by those of the Chief of
Staff, and sit on the Board.

130. Ms Ramona Attard was appointed on the SRAAC directly by the
Minister. She said that:

" ... qalli [Minister Dr E Mallia] nixtieqek tkun wanda mill-Bord
minfzabba li dak ii-imien ic-Chief of Staff kien indispost, kellu xi
affarijiet ofzra x 'jagfzmel ... owjament I would have been next in

line, u gejt approwcjata mill-Prim Ministru ... " 184 •

She did disclose the conversation with the Prime Minister. However, she
was under the impression that the law, here referring to the regulations on
officer promotions and the SRAAC policy, indicated that the Chief of
Staffhad to be a member of the Board:

"Jekk m 'inix sejra iball, il-ligi kienet tgfzid Chief of Staff

Q. Issa semmejt il-ligi. Gfzalxiex qed tirreferi eiatt?

I
183

184

I

See paragraph 97 above.
Meeting with Ms Ramona Attard on 7m February 2017.
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A. 11-ligi li kienet tal-Bord tal-Gnaila. " 185

I

This shows that Ms Attard was not cognizant of the rules surrounding this
selection process. This Office could not obtain confirmation that the
2009 policy had in fact been distributed to the members of the SRAAC
though this was available in files held at the Ministry.

131. Ms Attard could not explain the discrepancy of the marks between
the marks she allotted with those given by Brigadier Xuereb. The then

I

Commander was said to have been the guiding light to the other members
of the Board. When asked directly why she had given full marks on the
criterion of experience to the four selected candidates she referred to the
dossier which the Commander had prepared because he knew them. She
said that:

"Sinjalli meta rajt id-dossier nassejt li kelli nagntihom according to

the dossier" 186 •

The fact is that the Brigadier who prepared the dossier did not award full
marks to the selected candidates. Contrary to her remarks, he did not feel
that these officers merited full marks precisely because he knew them
well and had projected what he knew in the dossier. So, in truth, the
dossier did not serve to illuminate the way for the majority of the Board
members. When asked on this inconsistency Ms Attard said:

"jien qed nassessja 1-persuna li gliandi quddiemi ukoll skont kif
nirrikwajerja 181"
185
186

....,

Meeting with Ms Ramona Attard on 711o February 2017.
Meeting with Ms Ramona Attard on 7th February 2017.
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132. The issue of overseas deployments came up as well. Ms Attard

I
I

seems to have accepted at face value the excuse of several officers who
said that their superiors had not accepted their request to go abroad for
courses and missions.

Proof of this was not forthcoming from the

proceedings of the selection process because no record was left of the
answers188 • This flies in the face of what Brigadier Xuereb stated that he
had offered the opportunity to all the candidates to be deployed or
undergo studies abroad and it was through their own choice that several
of them did not grasp this opportunity.

133. This investigation does not give this Office the comfort that the
selection was done properly. Four of the members of the SRAAC did not
have any military knowledge and two of them were persons of trust who
were not cognizant of public service protocol, let alone the specific
regulation of the Armed Forces. The indications this Office has is that
the process was intended to produce a desired outcome.
134. This is certainly not pleasing to report. Both Mr Cutajar and Ms
Attard conceded that they were appointed by the then Minister and that
they were in fact an integral part of his private secretariat or operating
under the direct supervision of the Chief of Staff. The public officer
members of the Board, namely the Permanent Secretary and the Director
General were clearly conditioned by what they thought the Minister
187

I

This choice of words was unsuitable. She used the word 'require' as in the person answered what I
required of him and then awarded him points. From the context this Office understands it to be that Ms
Attard used her discretion to award points according to the answer.
188
Mr Mahoney, in his meeting with this Office, referred to several times earlier, said- "Jien kont hadt
notamenti, ma ippretentajthomx ... zammejthom gha/ flit ta' gimghat .... Three and a half years down
the line, ma immaginajtx /i jkol/i bzonnhom ... I destroyed them. If I knew I would have produced
them"; glh February 2017.
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wanted. Mr Mahoney knew that the composition of the 2013

SRAA[

was totally different from the 2011 SRAAC. The Ombudsman is not
referring here to the composition of the Board but to the whole concept of
the process 189• Ironically, the OPM SRAAC policy of 2009 was meant to
improve and restore seriousness in the officer promotion process which
had been criticised in vehement terms by several officers and the press
including several officers who were promoted. Certainly, no system is
perfect, but the 20 13 process did not improve the situation.

On the

contrary, it provided a demoralised officer corps 190 and led this Office to
institute a lawsuit for the second time in twenty years against the
Administration191 to obtain the information it required for the
investigation. The reluctance of the Administration to cooperate with this
Office in the investigation of the present complaints was not conducive to
the fair search for the truth and declared by the Courts to be illegal.

135. This Office cannot without caveats accept the reason that a public
servant was in all cases bound to follow ministerial orders.

The

Permanent Secretary justified his action to this Office by stating that he
could not oppose the 2013 changes in the SRAAC composition and the
selection process because:

"Jiena, ifhimni, d-direzzjoni nadtha mingnand il-Ministru. Ma stajtx
naqbad u nbiddi/ha jien." 192

119

Brigadier Xuereb wrote that the then Major Cunni made his opposition known on this. Mr Cunni
had participated in the 20 11 process and felt that this had reduced his chances of promotion.
190
The complainants for sure.
191
The then Ombudsman, Mr Joseph Sammut, filed a writ of summons against the Commissioner of
Police on 2P' August 1998 following the Commissioner's refusal to provide information. This lawsuit
was appointed for first hearing on 9th March 1999 but was withdrawn when the Commissioner of
Police was ordered to give all the information requested by Mr Sammut immediately following the
change in administration in 1998; Case No. 2474.
192 Meeting with Mr Kevin Mahoney on 8th February 2017.
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"Pen), jiena, I had a policy to implement Giet mognddija lili minnana tal-Ministru ujienafavur id-direzzjonijiet tal-Ministru."

One cannot avoid the impression that the Head of Ministry was following
ministerial wishes without question.

The Permanent Secretary was

correct when he stated his view that he would give his opinion when
asked, but, otherwise he felt bound to comply with the Minister's
instructions even if he did not believe that this was the right way. This
approach is collaborated by the Director General, who, whilst discussing
the reason for the Permanent Secretary's refusal to supply this Office
with the relevant documents before the lawsuit was instituted, said:
"If-Permanent Secretary ... kelmu 193

•••

u jgnid/ek kellna order ...

Trid tobdi lil ta 'fuqek, 1-ordni tiegnu, x 'qaf' .194

136. The core function of the Civil Service is to implement the policies
of the Government. But one could question whether the role of civil
servants was merely limited to advising Ministers and implementing their
wishes. The traditional role of the Civil Service remains that of advising
Ministers what can and cannot be delivered, even though in reality, it
often has considerable power to make and implement policy.

The

circumstances of this selection process seem to have been a reversal of
this in that the civil servants on the Board appear to have been acting in

I
193
194

Referring to Minister Mallia here.
Meeting with Mr John Sant on 8th February 2017.
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consonance with directions from the Minister. This definitely applies to (
the policy as formulated and implemented in 2013.

13 7. This is why the appointment of two persons of trust on the Board
was particularly preoccupying. No person of trust should as a rule be
appointed on panels which are intended to select persons for the service
of the Government as public or military officers. Regulation 14(4) of the
'Public Service Commission Regulations' 195, though admittedly not
applicable to the military, had this to say on the composition of selection
boards:

"Except in so far as the Commission may direct otherwise, no
selection board shall include:

(a) members of staff of the secretariat of the Prime Minister, or of a
minister, or ofa parliamentary secretary; or ... "

Surely the principles enunciated here should have been respected and
endorsed in a promotion process of military officers. So much is required
as a minimum to ensure an open, just and transparent selection process.

138. It should be noted that persons of trust are employed to help
ministers on matters where the work of the Government and the work of
the governing party overlap.

This is an area where it would be

inappropriate for the civil servants to be involved. The consequence of
this is that these persons, in recognition of their political allegiance, are
exempt from the normal requirements to behave impartially and
195

Legal Notice 32 of 1960; S.L. now superseded. This Legal Notice was still in force in August 2013
when the selection process was carried out.
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•
( objectively. The two members of the Board being persons of trust 196
should not have been appointed on the Selection Board not because they
acted in an incorrect manner but because, in the first instance, they could

I

not be expected to act impartially and objectively though they would be
expected to act with honesty.

Selection processes for promotion

whatever the grade or rank attached to the post must, not only be fair and
objective, providing a level playing field to all candidates but they must
also be seen to be so. In this respect, in the opinion of the Ombudsman
the process under investigation left much to be desired.

Conclusions
139. The selection of Anny officers at any level, but especially at the
level of command, calls for a strong, robust and impartial selection
process. This has been recognised for years. In 1998 the Government of
the day decided to introduce written and oral tests in the promotion
process from Lieutenant to Captain and from Captain to Major. Even at
the time, complaints were filed with the Ombudsman alleging unfairness,
impropriety and undue burden on the officers who admittedly had already
been trained and qualified before commissioning.
rejected these allegations.

The Ombudsman

The Ombudsman cannot be contrary to a

selection process which is used fairly and objectively to choose officers
who have the grave responsibility of administering and commanding the
Army in defence of the country's security. All those involved in the
administration of this country must serve every citizen impartially,

I
I
I
I

respectfully and dutifully.
196

In connection to this see the Hon. Minister Mallia's replies to Parliamentary Questions 335 of 24th

Apri12013, 549 of22nd April2013 and 733 of26dl April2013.
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(
The responsibilities incumbent on Army officers are higher. They must
be prepared to defend the country and, for this to happen, they must be of
the highest order. Their standard of care can only be gauged by stringent
testing. What happened in the past, and especially the period before the
new SRAAC policy was implemented, went contrary to the objectivity

I

based on meritocracy which the Ombudsman advocated. Events have
unfortunately shown that what was deemed a fit selection process in 2009
and subsequent SRAAC selection process in 2011, was turned on its head
in 2013 when the written tests and associated interview on military and
technician subjects were dispensed with.

140. In the opinion of this Office, this selection process was conducted
in an unprofessional manner and did not achieve the necessary rigour.
The fact that the major part of the objectivity test was lacking, the fact
that two persons of trust were appointed on the Board, the fact that
military officers and officials specialising in military affairs were missing
and the lack of a record of how the candidates answered all militate
towards the Ombudsman's view that this selection process was a screen
for the choice made. In this sense this selection process lacks integrity
and has given cause to an injustice toward the other candidates.

It has been found necessary to recount in some detail the facts that
resulted from this investigation because this Office is satisfied that their
analysis, in the light of the following principles, would fully justify the
conclusions the Ombudsman has reached.
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•
( _41. This Office has consistently acknowledged that the Executive is
entitled to lay down the policies of the Armed Forces and to define and

I
I

determine the structures within which they are to operate to implement
those policies.

The Executive also retains a determining say in any

restructuring needed to secure efficient and effective Armed Forces. On
the other hand, the Office has always recognised that the Armed Forces
are not at the service of the Executive. They have to serve the nation as a
whole. The Armed Forces are the ultimate safeguard of the country's
security against internal strife and external aggression.

142. For this reason, this Office has always maintained that the
attainment of the objectives set by the Executive and the implementation
of its policies had to be left in the hands of the Armed Forces themselves.
They have the required technical know-how and qualified manpower to
achieve these objectives. They should be as far detached as possible from
political influence and the Executive to allow them to act as necessary,
solely in the national interest.

143. Allowing the Armed Forces full freedom to act does not of course
mean that they are at liberty to act capriciously or that there are no limits
to the exercise of their discretion. They remain accountable and bound to
observe the rules governing a good public administration in so far as
these are applicable and consonant with the exigencies proper to a
disciplined force.

I
I

144. It is precisely for this reason that the Ombudsman Act provides that
the Ombudsman has jurisdiction to investigate complaints regarding the
Armed Forces of Malta "in respect only ofappointments, promotions and
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•
pension rights of officers and men of the force". The legislator rightly(
wanted to ensure that actions or inactions by the Armed Forces in these
areas of management, that directly impact on the lives and expectations of
members of the Force, would be subject to an overseeing, independent
authority that would detennine whether decisions taken were just or
unjust, improperly discriminatory or motivated by undue considerations
or abuse of power.

145. The complaints investigated by this Office refer specifically to a
promotion exercise. They do not refer to appointments. It needs to be
stated that this Office has always distinguished clearly between
appointments and promotions. It recognises that the Armed Forces have
a wider discretion in matters of appointments though the core issue
remains that appointments too have to be made fairly and without
manifest improper discrimination.

The higher the rank the higher would be the level of discretion of the
Executive.

The Armed Forces have a much wider discretion in

determining who should do what within the Force. On the other hand, in
matters of promotion and especially when these are subject to a selection
process, the investigation of complaints by this Office needs to be more
stringent.

It has to ensure that procedures regulating the process are

rigorously observed, that issues of eligibility, qualifications and merit are
closely examined and the pre-established objective and subjective criteria
are justly and uniformly applied to all candidates.

146. It is in this context that this Office has consistently insisted that
promotion exercises in the Armed Forces need to be open and
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I

( .:ansparent.

Importantly selection boards appointed to conduct

promotion exercises have to adopt procedures that are verifiable to the
extent that it is possible to determine whether the selection process was
just and fair. The process is undermined if there is even the perception

I

that members of the board are not fully free to arrive at their own
objective and independent assessment of candidates, or if they are
subjected to undue influence, or even worse, direct interference.

147. Transparency has always been a guiding rule of this Office to

determine the validity of promotion exercises in the Armed Forces. In a
collective report on career advancements in the AFM published on 14th
October 2002 the Ombudsman commented on promotions based on
recommendations irrespective of order of merit and concluded that " ...
undoubtedly this is a defective system which gives rise to the exercise of
improper discretion, to subjective judgements, lack of transparency and
justified or unjustified suspicions". In the same report the Ombudsman

concluded that in the promotion of a gunner to the rank of lance
bombardier the proper procedures for promotion had not been observed
and this was an act of maladministration that provoked serious censure
from his Office. He concluded that the promotion was given because the
gunner in question was a person of trust in the Office of the Prime
Minister and chosen to work in Castille. The Ombudsman declared that
that was an act of improper discrimination and recommended that the
promotion should be withdrawn.

148. It is proper at this stage to refer to the reflections of the

I

Ombudsman on the requisite of transparency in a collective report on the
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Armed Forces of Malta Promotion Exercise 2006 published on 12th (
March 2009. The Ombudsman states:

"i. It goes without saying that complete transparency in the criteria
to be adopted to assess candidates is a key factor to ensure a just
and fair promotion exercise, not only in regard to the personal
qualities and suitability of a candidate but also in relation to those
of other colleagues competing with him for the post. Transparency
requires not only that these criteria should be predetermined and
known but also and more importantly that they be uniformly applied
across the board.
ii. As indicated earlier, criteria that may vary from one promotion

to another, should be modelled on a mix of objective and subjective
elements.

The objective elements should be capable of being

verified against set standards and markings and be such as to
enable the Adjudicating Board to create a common denominator for
candidates upon which to build a just and fair opinion.

The

subjective elements necessarily require an assessment based on the
personal judgement of the Adjudicating Board.

The assessment

depends on the Board's discretion but should be verifiable to the
extent that it can stand the test of inquiry that it was not improperly
exercised.

It should therefore stand the test of fairness and

reasonableness. It cannot be manifestly unfair and unreasonable."

It is noted that these two Final Opinions following collective

investigations of multiple complaints were delivered by two different
Ombudsmen, the predecessors of the incumbent. They both referred to
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( .1ses involving ranks other than Officers.

However, the principles

enunciated in them remain valid and applicable to all promotion exercises

I
I
I

that are subject to a selection process, of whatever nature, irrespective of
the rank of the complainant.

149. The Ombudsman is satisfied that the facts resulting from this
investigation justify his conclusion that they invariably lead to the
conviction that the selection procedures did not offer the required
guarantees to ensure a just and fair process and an equal, level playing
field for all eligible candidates. The process was, from the outset, tainted
with undue external influence that seriously prejudiced the essential
requisites of transparency and observance of the rules of due process
required to dispel any perception of improper discrimination.
150. It was a process tailor-made to achieve a pre-ordained result. As
such it improperly discriminated in favour of the chosen applicants. It
also improperly discriminated against the complainants and indeed
against all other eligible candidates in so far as they were not allowed to
compete on an equal, level playing field with the chosen candidates.
151. It is not the purpose of this investigation to determine whether the
chosen candidates were qualified for the rank to which they were
promoted; nor to verify whether other candidates were more or less
qualified than them. That assessment can only result from a selection
process that is fair and just, open and transparent and conducted
impartially by a qualified selection board, free from undue pressure and

I

improper interference.
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152. The Ombudsman can at this stage only conclude that the selectioA
process was vitiated and that the complainants and indeed all other
eligible candidates suffered an injustice as a result of an act of
maladministration.

Recommendation

153. The Ombudsman recommends that the competent authorities take
all the necessary steps to redress this injustice.

154. The Ministry responsible for the Armed Forces and the army
command should in the light of the considerations in this Final Opinion,
radically review and revise the existing selection/promotion procedures.
This to ensure a high level of transparency that guarantees a fair and just
process for all eligible candidates, that allows them to compete on an
equal level playing field based on qualifications, meritocracy and
suitability. A process that should in the main, be auditable and as far as
possible removed from all outside influence and/or interference. Aimed
solely at identifying the best person for the advertised post as required by
the Force, in the national interest and in the defence of the country's
security.

ACMifsud
Ombudsman

21 March 2018
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( \PPENDIX A - JUDGEMENT DELIVERED BY MR JUSTICE
LAWRENCE MINTOFF

I
I

The Court addressed the plea which had been presented by the

1.

plaintiffs 1 that the Courts did not have the jurisdiction to try this case.
The Government side referred to the appointments of officers of high
rank in the Army as one of the functions exercised by the Government to
the exclusion of any other authority2•

The Court stated that the

defendants were trying to use the doctrine ofjure imperii which held that
the state was not actionable when it was exercising its sovereign
authority3• The Court said that this was an arcane doctrine which had
ceased being part of Maltese law since 19724 •

Quoting the English legal author ECS Wade who saw the "act of

2.

state" as an executive act in relations between sovereign states, the Court

stated that:
"

1-liatriet u I-promozzjonijiet ta' ufficjali tal-Forzi Armati ta'

Malta m 'gliandhomxjitqiesu bliala atti tal-/stat tant il-ligi Maltija, li
f'materja ta' din ix-xorta issegwi dak li tgnid il-ligi lngliia" 5•

1 Sworn

Reply filed in the Registry of the Courts of Law on 16111 March 2015.

2 "...

1-esponenti jecepixxu n-nuqqas ta' gurisdizzjoni ta' dina 1-0norabb/i Qorti inkwamu 1-materja
mertu tal-azzjoni odjerna tinvolvi hatriet Ia' ufficjali fi gradi gholja tal-Forzi Armati liema materja
ghalheklc anke mi/1-istess natura taghha hija parti mill-funzjonijiet eiercitati mi/1-Gvern ad eskJuzzjoni
Ia' ku/1 awtorita ohra"; Sworn Application No 164/2015, page 7, paragraph 2.
3 '//-Prim lmhallef Emeritu Dr Joseph Said Pullicino (J.D. Numru 0088737M) fil-kwa/ita tieghu ta'
Ombudsman Parlamentari vs 11-Ministru gha/1-lntern u s-Sigurta Nazzjonali u s-Sur Kevin Mahoney,
Segretarju Permanentifi hdan 1-istess Ministeru, Lawrence Mintoff J., 12111 October 2015 (henceforth

I

the Judgement), page 49.
Here the Court quoted with approval the Mr Justice Wallace Gulia who wrote in his book
'Governmental Liability in Malta' (Malta University Press, 1974, page 19) that " ... the doctrine ofjure

4

imperii is no longer part ofMaltese Law as has been made abundantly clear in the recent judgement of
the Civil Court per the Hon. Mr Justice M Caruana Curran in Lowell vs Caruana, delivered on the 14'11
August 1972".
' Judgement, page 53.

I

3.

The Court continued by stating that the jurisdiction of the(

Ombudsman emanated from the law itself.

Any limitation on that

jurisdiction was the result of what was contained in the Ombudsman Act
itself> and any contestation to that jurisdiction, as in fact gave rise to this
case, had to be decided by the Court itself?. This would be in line with
Section 24 of the Ombudsman Act:

"Except on the ground of lack of jurisdiction, no proceeding or
recommendation of the Ombudsman may be challenged in any
court".

4.

It followed that it was the Court which had the prerogative to

decide any jurisdictional issues arising out of complaints, investigations
and recommendations of the Ombudsman. This could not be stifled by
the State pleading "act of state" and even more so trying to prevent the
Courts themselves from deciding on the merits 8•

5.

The Court then deliberated on the defendant's first plea that the

Minister for Home Affairs and National Security was not the correct
person to sue. The Court did not agree with this. It continued that the
Minister was in fact responsible for the decision not to furnish the
Ombudsman with the infonnation he needed to investigate the
complaints9.
6

Judgement, page 54.
Judgement, page SS .
8 The Court held that "Minn dan 1-Artikolu [that is Section 24, Ombudsman Act)jirriiulta b 'mod car 1i
7

flnalment hija 1-Qorti li ghandha 1-kompetenza tiddeciedi ghar-rigward Ia' kwistjonjiet li jistghu
jinqalghu dwar gurisdizzjoni jew in-nuqqas tagliha blia/ma nqalghu /'dan il-kat u m 'gliandux ikun 1Eiek:uttiv li jiddetermina tali kwisljonijiet billi jirrikorri glia/1-k:uncetti arkajici uta' tminijiet imbeghda
blial dak tai-Att tal-/stat li m 'gliadx gliandhom fondament legali fl-ordinament guridiku taglma blia/a
principju generali u semmai trid tkun xi legislazzjoni speejali li teskludi r-rimedju tac-cittadin";

Judgement, page SS.
9

"Fil-fehma tai-Qorti 1-Ministru glial/-lntern u s-Sigurta Nazzjonali gie mlia"ek lcorrettament u huwa
1-/egittimu kontraditturf' dawn il-proceduri peress li mill-atti tal-kawta jirri:iulta b 'mod car li kien talit

2

•
(
6.

I
I

The Court moved on to consider the plea of the defendants that the

Ombudsman did not in fact have the jurisdiction to investigate the
complaints.

The Court did not accept that the fact that the then

Commander AFM, Brigadier Martin Xuereb, had not addressed all the
issues in the complainants' request for redress in terms of the Malta
Armed Forces Act was sufficient to exclude the Ombudsman's
jurisdiction.

Once the Ombudsman was satisfied that it was not

reasonable to accept the use of remedies provided by another law10, then
an investigation could commence.
7.

This made it incumbent upon the Ministry to obey the directions

and request of the Ombudsman. The Minister and other officials of the
Ministry could not refuse or ignore the Ombudsman because his actions
were based on and supported by law.
8.

The Court opined that the alternative of accepting the jurisdiction

of the Ombudsman was to file a lawsuit contesting his jurisdiction or to
introduce new legislation in Parliament to avoid equivocation and
uncertainties, if extant.
9.

The Court held that the remedy provided by Section 160(2) of the

Malta Armed Forces Act was not an effective and adequate remedy. This
procedure sees the Commander AFM investigating the complaint and
granting redress. The complaint may then be presented to the President

I
I
I
I

id-direzzjoni tal-istess Ministru u fiu:J struzzjonijiet mahrugin minnu li ttiegdet id-deciijoni li 1Ministeru tieghu u 1-Forzi Armati ta' Malta ma jipprovdux 1-informazzjoni u d-dokumentazzjoni
necessarja /ill-Ombudsman in konnessjoni mal-investigazzjoni li huwa ried jaghme/ rigward 1-ilmenti
in kwistjonf'; Judgement, page 58.
10
This is the faculty given by Section 13(3) of the Ombudsman Act. See pages 61-62 of the
Judgement.

3

•
of Malta, but at the behest of whom is not clear, given the differenf
interpretation of this sub-section.

10.

The English version of Section 160(2) of the Act states that the

I

Commander AFM will forward the complaint, through the Minister, to
the President "... if the complainant so requires". The Maltese version
states ''jekk l-ilment ikun hekk jentieg' which seems to imply that the
Commander AFM decides whether the complainants' petition should be
sent to the President. It was to resolve this that a practical administrative
solution was found by means of General Order 86 of the 11th November
2011 whereby officers could seek redress if they felt aggrieved by the

Commander's decision to the President of Malta

m: the

Ombudsman.

Any officer referring the complaint to the President would renounce to
his right of recourse to the Ombudsman.

11.

This divergence in the law was not resolved legislatively and given

the Administration's insistence that the complainants' petition the
President, indicated that Section 160(2) did not in fact provide an
effective and adequate remedy 11 • Indeed, the Court said that this was " ...

rimedjufid-dehra biss" 12• Any petition presented to the President means
that she would have to act on the directions of the Minister.

The

President in terms of Article 85( 1) of the Constitution of Malta cannot act
independently of the Cabinet or the Minister concerned except in
exceptional cases which are not relevant in this context13 •

11 "...

din ii-Qorti tqis li 1-procedura ai termini tai-Artikolu 160(2) ... ma tipprovdix rimedju xieraq u
ejfettiv ... ". Judgement; page 64.
12 Judgement,

13

page 64.
Judgement, page 65.
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I
( _2.

The Ombudsman is also prevented from investigating any

complaint concerning a decision of the President.

Any officer who

petitioned the President and was not satisfied by her decision, could not

I
I

lodge his grievance with the Ombudsman14 •
13.

The Court held that:

" ... ir-rimedju pprovdut ai termini tai-Artikolu 160(2jl 5 ••• m 'huwiex
wiened xieraq, effettiv u adegwat 'il gnaliex m 'huwiex ragjonevoli li
wiened jippretendi minn dawk li gnamlu ilment li dawn jirrikorru
gnal rimedju quddiem min seta' kien il-kagun ta' dak 1-ilment u li
kien direttament jew indirettament involut fil-fatti li taw lok gnallilment.

Hija 1-fehma tal-Qorti li l-attur [that is the Ombudsman] meta
eierCita d-diskrezzjoni li gliandu talit il-proviso gliall-Artikolu 13(3)
... /den ragonevoli meta iddikjara li kien sodisfatt li .fic-cirkostanzi
ma jkunx ragonevoli li jippretendi li min jagnme/1-ilment jipprocedi
bil-mezzi ta' rimedju pprovduti b/-Artikolu 160 [of the Malta Anned

Forces Act] u glialhekk seta ' jipprocedi bl-investigazzjoni tiegliu
dwar 1-ilmenti in kwistjoni ai termini tal-Kap. 385 [Ombudsman

Act]".

14.

The Court passed on to consider the matter included in the lawsuit

by the Ombudsman that the Permanent Secretary was guilty of contempt
of the Ombudsman when he did not obey the summons to present

I

evidence in terms of Section 19 of the Ombudsman Act. The Court
14

Section 12(3)(a), Ombudsman Act.
is petitioning the President of Malta.

15 That

5

•
considered that contempt of the Ombudsman was outside its jurisdiction(
because it was a criminal matter to be dealt with by the Courts of

I

Criminal Judicature 16•

I

16

Section 19 of the Ombudsman Act imposes a penalty of €1,600 or imprisonment for up to three

months for persons who do not obey the summons of the Ombudsman for information.
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I
( _PPENDIX B- JUDGEMENT OF THE COURT OF APPEAL

1.

I
I

In its judgement the Court of Appeal made it clear that the case

before it was one where the jurisdiction of the Ombudsman was being
contested:

"ll-kwistjoni rimessa gnall-gudizzju ta ' din il-Qorti hi jekk /Ombudsman gnandux gurisdizzjoni li jinvestiga 1-ilment in
kwistjoni'' .1

The Ombudsman's jurisdiction in fact went, and goes beyond,
Government action which is purportedly given the designation of "act of
state" or "acta jure imperii". The plea of the Government in this regard

was to prevent the Ombudsman from initiating the investigation. The
Court said:
"11-Qorti tibda billi tosserva li !-argument imsejjes fuq id-duttrina
ta' acts of state jew atti jure imperii gnandu pjuttost minn natura ta '

I

red herring jew pista falza gnaliex il-kwistjoni rimessa gnaddeciijoni tal-Qorti hi jekk /-Ombudsman inghatax bil-ligi s-setgna li
jinvestiga 1-ilmenti li saru mill-ufficjali tal-armata f'dan il-kai u,
jekk iva, gewx e:iawriti r-rimedji ordinarji disponibbli ghall-istess
ufficjali qabel dawn irrikorrew ghand /-Ombudsman''.

2.

The Court here is referring to the plea which the Government side

put, viz that the officers should have exhausted the extant remedies to

I

address their grievance. The Ombudsman is the remedy of last resort.
This implies that the aggrieved citizen must first use the means available
1 CA Judgement; page

33.

before deciding to complain to the Ombudsman. This is certainly

tru\

with regards to complaints coming from members of the Armed Forces.
However, the relevant legal provision2 specifically states that it is the
Ombudsman who must be satisfied that these means of redress have been
exhausted. The Ombudsman has the discretion to decide on the matter of
jurisdiction.

3.

This is not the same as saying that the Ombudsman is the final

arbiter of jurisdiction because this Office can be challenged on the issue
of jurisdiction only in front of a court of law3• The proceedings in the
present case happened in reverse in that the Ombudsman had to institute
legal proceedings to start an investigation.

No member of the

Government has the power to veto an investigation.

Ministers are

certainly not empowered to determine the extent of the Ombudsman's
jurisdiction.
4.

The Court of Appeal maintained that:

"Huwa !-Ombudsman, gnalhekk, u liadd iijed, lijrid li ikun sodisfatt
li l-prova li tingieb tkun turi kull mezz possibbli gliall-ksib ta'
rimedju jkun gie eiawrit u huwa /-Ombudsman li jrid ikun sodisfatt
li fic-Cirkostanzi partikolari rna jkunx ragonevoli li tippretendi lil
min jaglime! l-ilment /i jipprocedi jew li jkun ipproceda b 'dawk ilmezzi ta ' rimedju"

5.

The Court continued that the complainants had complained about

the promotion exercises of September 2013.

They had raised their

2

Ombudsman Act. Section 12(3)(b).
Ombudsman Act, Section 24 - "Except on the ground of Jack of jurisdiction, no proceeding or
recommendation ofthe Ombudsman may be challenged in any court'.

3

2

I
( l>jections with Brigadier Martin Xuereb who relinquished his post on

15th November 2013. Their complaints had not been addressed according
to Mr Kevin Mahoney in that Brigadier Xuereb had limited himself to

I

meeting complainants and had referred the complaints to the Senior
Ranks Appointments Advisory Committee (SRAAC) for the Committee
to formulate its response to these officers4• Mr Mahoney did not agree
with this course of action and felt that the then Commander AFM had to
address the response himself in terms of law. His suggestion was that the
Commander could ask the President of Malta for her directions in terms
of Section 160(2) of the Malta Armed Forces Act. This induced Mr
Mahoney to communicate with the Ombudsman insisting that he did not
have jurisdiction in this case5•

6.

Any reference to the President of Malta would negate the right of

the officers to complain to the Ombudsman.

The Ombudsman is

precluded from investigating any complaint which has been determined
by the President6•

Thus, any reference to the President meant the

renunciation of the officers' right to petition the Ombudsman7• Besides,
the officers felt that they had a right to go to the Ombudsman in line with
General Order 86 of the 11th November 2011 8 •

• CA Judgement, page 36.
5
The Permanent Secretary decided that the Ombudsman did not have jurisdiction in no uncertain
terms. His letter to this Office dated 3111 January 2014 says- " ... this office [that is the Ministry for
Home Affairs and National Security] reiterates that no documentation need be forwarded to your good

I

offices mainly because your office has no jurisdiction to enter into the merit ofthese complaints".
6

Ombudsman Act, Section 12(3)(a).
CA Judgement, page 37.
1
This General Order issued by Brigadier Martin Xuereb gave a choice to officers of the Armed Forces
to either complain with the Ombudsman or petition the President. However, if they petitioned the
President they would forfeit the right to complain with the Ombudsman.

7

3

7.

Given the circumstances the Court opined that the Ombudsman'

r

decision that the available remedies had been exhausted was not
unreasonable. It said:

"F'dawn ic-Cirkostanzi ma jirriiultax li d-deciijoni tal-Ombudsman
li biha rritjena li kienu gew e:iawriti r-rimedji disponibbli kienet
wanda irragonevoli.

Barra minn hekk, /-Ombudsman kellu kull

raguni jirritjeni li skont il-proviso tas-subartikolu (3) tal-Artikolu 13
tal-Kap 3859 kellu d-dritt imexxi investigazzjoni glialiex kien
sodisfatt li fic-Cirkostanzi partikolari ma jkunx ragonevoli li
jippretendi li min gnamell-ilment jipprocedi jew li jkun ipproceda
b 'dawk il-mezzi ta' rimedju li setgliu jidhru apparentement
disponibbli.

L-u.fficjali tal-armata irrikorrew gnand il-Kap

Kmandant tal-Forzi Armati iida dan liallihom bla deciijoni u /Ombudsman ma jirriiultax li kien irragonevoli meta ikkonkluda li
gliar-ragunijiet fuq spjegati10 il-possibilita ta' Rikors permezz talKap Kmandant /ill-President tar-Repubblika ma kienx rimedju
e.ffettiv, u rimedju lima hux effettiv ma hu rimedju xejn" 11

8.

It was an incontrovertible fact confirmed by the Court of Appeal

that:

•

the Ombudsman had the jurisdiction to investigate the officer

complaints;

9

Ombudsman Act, Section 13(3) proviso - "Provided that the Ombudsman may conduct an
investigation if satisfied that in the particular circumstances it is not reasonable to expect the
complainant to resort or have resorted to such means ofredress".
10
The Court is here referring to the fact that he Ombudsman cannot investigate a complaint which has
been disposed of by the President of Malta.
11 CA Judgement, page 38.
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( .

the Ombudsman had the discretion to decide whether the available

remedies had been exhausted;

I
I

•

the Ombudsman had the discretion to decide whether, given the

circumstances, it was reasonable to expect the complainants to resort or to
have reported to the available means of redress;

•

the Government has no say in whether the Ombudsman

investigates a complaint or not once the Ombudsman decides that he has
jurisdiction; and

•

once the Ombudsman has jurisdiction, the Government is obliged

by law to provide all the information he requires during the investigation
of the complaint.

I
I
I
I

s

